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*1009

POSNER, Circuit Judge.

This appeal (under 28 U.S.C. § 1292(a)(1)) by the Jus-
tice Department from an order enjoining it from
putting into effect in Chicago a provision of the De-
partment's new guidelines for FBI investigations re-
quires us to consider the proper standards for inter-
preting an equity decree that restricts the executive
branch of the federal government in the performance
of its constitutional responsibilities.

The suit out of which the order under review arose
was brought in 1973 and charged, so far as is pertinent
here, that the FBI's Chicago office had in the name
of domestic security conducted investigations (some
protracted) of the plaintiffs, among them the Amer-
ican Civil Liberties Union, the National Association
for the Advancement of Colored People, the Indepen-
dent Voters of Illinois, the Better Government Asso-
ciation, the American Friends Service Committee, and
a Congressman. The complaint alleged that the plain-
tiffs posed no actual or potential threat to domestic se-
curity, that the motivation for the investigations was
the FBI's dislike of their political views, and that the
goal and consequence of the investigations were to ha-
rass and intimidate the plaintiffs. These allegations re-
pair the deficiencies that led the Supreme Court to
hold in Laird v. Tatum, 408 U.S. 1, 92 S.Ct. 2318, 33

L.Ed.2d 154 (1972), that a challenge to the Army's do-
mestic surveillance activities was not justiciable be-
cause the surveillance was not alleged to have *1010 af-

fected the plaintiffs' conduct in any way. See id. at 13

and n. 7, 92 S.Ct. at 2325 and n. 7; see also United Pres-

byterian Church v. Reagan, 738 F.2d 1375 at 1378-1381

(D.C. Cir. 1984).

Judges Wood and Flaum did not participate
in the consideration or decision of this case.
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In 1976 the Department of Justice published guide-
lines for FBI investigations (the "Levi Guidelines," af-
ter the then Attorney General). The guidelines led to
a sharp reduction in the number of domestic securi-
ty investigations and set the stage for the settlement
agreement in the fall of 1980. The agreement runs
to 31 double-spaced typewritten pages and includes
among other extraordinary provisions a section that
gives standing not only to the plaintiffs but to every
resident of Chicago at the time of the settlement to
enforce the decree by application to the district court,
and a section that empowers the plaintiffs' represen-
tatives to monitor compliance with the decree for five
years with the help of periodic reports that the de-
cree requires the Justice Department to furnish them.
The provision of particular importance in this en-
forcement proceeding, however, is paragraph 3.4(a),
which provides (we italicize the portion most perti-
nent to this appeal):

The parties agree that the following general
principles apply to FBI activities relating to the
domestic activities of United States persons:

(a) The FBI, in conducting domestic security
investigations and inquiries, shall be concerned
only with conduct and only such conduct as
is forbidden by a criminal law of the United
States, or by a state criminal law when
authorized by federal statute. The FBI shall not

conduct an investigation solely on the basis of

activities protected by the First Amendment of the

Constitution of the United States, or on the
lawful exercise of any right secured by the
Constitution or laws of the United States.

After the usual comment period, Judge Getzendanner
in August 1981 approved a consent decree containing
the settlement agreement. See Alliance to End Repres-

sion v. City of Chicago, 91 F.R.D. 182 (N.D.Ill. 1981).

Eighteen months later Attorney General Smith an-
nounced new guidelines for FBI investigations ("The
Attorney General's Guidelines on General Crimes,
Racketeering Enterprise and Domestic Security/Ter-

rorism Investigations," March 7, 1983), superseding
the Levi Guidelines of 1976. This too is a formidable
document — 19 single-spaced typewritten pages. In
Part I ("General Principles") the following appears
(again we italicize the key portion):

In its efforts to anticipate or prevent crime,
the FBI must at times initiate investigations in
advance of criminal conduct. It is important
that such investigations not be based solely on
activities protected by the First Amendment or
on the lawful exercise of any other rights
secured by the Constitution or laws of the
United States. When, however, statements

advocate criminal activity or indicate an apparent

intent to engage in crime, particularly crimes of
violence, an investigation under these Guidelines

may be warranted unless it is apparent, from the

circumstances or the context in which the statements

are made, that there is no prospect of harm.

The plaintiffs applied to Judge Getzendanner for an
injunction against the Smith Guidelines, charging that
they were inconsistent with the consent decree in a
variety of respects. She agreed to the extent of en-
joining the last sentence quoted above (actually only
the part of the sentence that we have italicized). 561
F. Supp. 575, 582-83 (N.D.Ill. 1983). This appeal fol-
lowed. The panel of this court that first heard the
appeal modified the district court's decree to change
the injunction to a declaratory judgment and affirmed
the decree as so modified (one judge, however, would
have reversed). 733 F.2d 1187 (1984). The full court
granted rehearing en banc because of the sensitive is-
sue of separation of powers raised by a decision inval-
idating in a major city a part of the FBI's nationwide
investigatory guidelines. *1011

The task of interpreting the decree in this case is com-
plicated by the absence of a concrete factual context.
Usually a question about the meaning of a consent de-
cree arises because a party does, or proposes, an ac-
tivity that may violate the decree or fails to undertake
an activity required by the decree; and the task is then
to apply the decree to the activity. There is no activi-
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ty here. As far as we know, the FBI has yet to conduct
or even propose a specific investigation that might
run afoul of the decree; it only wants to be allowed
to tell its agents in Chicago to follow the new guide-
lines that the Justice Department has issued to gov-
ern FBI investigations nationwide. Although the dis-
trict judge had the power to interpret the decree even
in this rather bare setting, cf. EEOC v. Safeway Stores,

Inc., 611 F.2d 795, 798 (10th Cir. 1979); Note, Imple-

mentation Problems in Institutional Reform Litigation, 91

Harv.L.Rev. 428, 440-48 (1977), the bareness of the
setting requires us to resolve all reasonable doubts in
favor of an interpretation of the guidelines that will
avoid conflict with the decree. We do not lightly as-
sume in advance of anything more ominous than a
general statement of enforcement policy intended to
be applicable nationwide that the Justice Department
is trying to evade a judicial decree.

But that is what the plaintiffs are asking us to assume
in pressing on us the following syllogism: Paragraph
3.4(a) of the decree forbids the FBI to "conduct an in-
vestigation solely on the basis of activities protected
by the First Amendment"; the government may not
suppress or punish statements advocating criminal ac-
tivity unless they pose an immediate and substantial
danger to the public safety (see, e.g., Brandenburg v.

Ohio, 395 U.S. 444, 447, 89 S.Ct. 1827, 1829, 23

L.Ed.2d 430 (1969) (per curiam)); therefore the Smith
Guidelines, in permitting investigations based on
"statements [that] advocate criminal activity" without
requiring that the statements be shown to pose an
immediate and substantial danger, contravene para-
graph 3.4(a). Reminding us that a consent decree "is
to be construed for enforcement purposes basically as
a contract," United States v. ITT Continental Baking Co.,

420 U.S. 223, 238, 95 S.Ct. 926, 935, 43 L.Ed.2d 148
(1975), and that "the scope of a consent decree must
be discerned within its four corners," United States v.

Armour Co., 402 U.S. 673, 682, 91 S.Ct. 1752, 1757,

29 L.Ed.2d 256 (1971); see also Firefighters Local Union

No. 1784 v. Stotts, ___ U.S. ___, 104 S.Ct. 2576, 2586,

81 L.Ed.2d 483 (1984), the plaintiffs argue that the

quoted language from paragraph 3.4(a) is clear, and
clearly inconsistent with the quoted language from the
Smith Guidelines, and therefore that the injunction
was proper.

We agree that our function is interpretation, and also
that the words of paragraph 3.4(a) will bear the plain-
tiffs' interpretation of them. But the question whether
the interpretation is compelled is less clear. In search-
ing for an answer we are of course not confined to the
language of paragraph 3.4(a). The relevant "four cor-
ners" are those of the decree, not of one provision of
the decree. White v. Roughton, 689 F.2d 118, 119 (7th

Cir. 1982). Like any document, a consent decree must
be read as a whole. Cf. United States v. Morton, ___ U.S.

___, ___, 104 S.Ct. 2769, 81 L.Ed.2d 680 (1984) ("We
do not, however, construe statutory phrases in iso-
lation; we read statutes as a whole"); United States v.

American Trucking Ass'ns., Inc., 310 U.S. 534, 543-44, 60

S.Ct. 1059, 1063-64, 84 L.Ed. 1345 (1940). The plain-
tiffs concede as much by citing in support of their
interpretation of paragraph 3.4(a) paragraph 2.2(2),
which states that "the [Levi] Guidelines are not in-
tended to permit domestic security investigations of
groups which advocate the necessity for violent revo-
lution at some time in the indefinite future, but which
do not now engage in serious crimes or violence or
advocate imminent serious crime or violence." Notice,
however, that this does not say " the consent decree is

not intended to permit . . . ." It says the Levi Guide-
lines are not intended to permit, and they are not
part of the decree. Paragraph 2.2(2) is not even in the
consent agreement, which begins with Part *1012 III.

When Judge Getzendanner set forth what she called
"the pertinent provisions of the FBI settlement agree-
ment" in an appendix to her opinion approving the
consent decree, she did not include paragraph 2. See
91 F.R.D. at 205-06.

Paragraph 2.2(2) appears in a statement of the reasons
why the plaintiffs decided to settle the lawsuit: "the

[Levi] Guidelines and other post-filing laws and pro-
cedures governing the FBI afford a reasonable basis
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upon which to settle this litigation. In arriving at this
conclusion, plaintiffs take particular note of the fol-
lowing . . . ." ¶ 2.2. In the same vein is the statement
in the decree that the parties signed the agreement on
the basis of "statutes, guidelines and other procedures
referred to in" the decree, including the Levi Guide-
lines, and on the "understanding of them reflected in
¶ 2.2." The Levi Guidelines and the other restrictions
that had been placed on the FBI persuaded the plain-
tiffs that the defendants were acting in sufficiently
good faith to warrant settling the litigation in advance
of trial. The plaintiffs' reasons for settling were rele-
vant because the suit was a class action and the district
judge therefore had to approve the settlement; and in-
deed some members of the class objected to the settle-
ment that the plaintiffs' lawyers had negotiated with
the Justice Department. To read paragraph 2.2 as if it
were a part of the agreement rather than a statement
of the plaintiffs' reasons for agreeing would thus ne-
glect the balance of the passage quoted earlier from Ar-

mour: "the scope of a consent decree must be discerned

within its four corners, and not by reference to what
might satisfy the purposes of one of the parties to it."
402 U.S. at 682, 91 S.Ct. at 1757. It would also neglect
the fact that paragraph 3.6 of the decree envisages and
accepts the possibility that the Levi Guidelines would
be superseded; the plaintiffs assumed the risk that a
subsequent set of guidelines might not be as much
to their liking as the Levi Guidelines were. And it
would neglect some pertinent remarks by Judge Get-
zendanner when she approved the decree: "The par-
ties have candidly admitted that they would not nec-
essarily agree on all possible applications of the lan-
guage of the principles [in the decree] in the abstract
or in hypothetical cases." 91 F.R.D. at 200. The plain-
tiffs may not force their unilateral interpretation on
the defendants.

But in any event we are far from clear that there are
substantive, as distinct from verbal, inconsistencies
between the Levi Guidelines and the pertinent sen-
tences in the Smith Guidelines. See Elliff, The Attorney

General's Guidelines for FBI Investigations, 69 Cornell

L.Rev. 785, 798-99 (1984). The Levi Guidelines au-
thorize a "full investigation" when there is reason to
believe that a group "may be engaged in activities
which involve the use of force or violence and which
involve or will involve the violation of federal law .
. . ." The reason to believe might be a statement that
could not itself be made the basis of a prosecution
without violating the First Amendment and that did
not even indicate that any law was being violated.
Moreover, the Levi Guidelines, we are authoritatively
told, would authorize a "preliminary investigation" on
the basis of so tepid a statement, delivered by a group
with no known propensity for violence, as "The rulers
have set the time for the party; let us bring the fire-
works." FBI Oversight, Hearings before the Subcomm.

on Civil and Constitutional Rights of H. Comm. on
Judiciary, 94th Cong., 1st and 2d Sess., ser. no. 2, pt.
3, at 268-69 (1976) (testimony of Attorney General
Levi). And we must attend very carefully to the precise
wording of paragraph 2.2(2). The domestic security
investigations that the Levi Guidelines are said to for-
bid are investigations "of groups which advocate the
necessity for violent revolution at some time in the in-
definite future . . . ." This is a veiled but unmistakable
reference to those Marxist groups that are known to
preach the inevitability of the proletarian revolution
as a tenet of ideology rather than as a practical goal.
It need not be read to forbid investigations of groups
that may be planning to turn to *1013 violence in pur-

suit of their aims, though not in the immediate future.

Although we do not think that paragraph 2.2 carries
the day for the plaintiffs, we do agree with them, as
we have said, that in interpreting paragraph 3.4(a) we
are not limited to the particular words being inter-
preted. It is a great fallacy to think that by staring
hard at an isolated sentence one can come up with
a meaningful interpretation. The sentence may look
clear and yet if one understood its background and
context one might read it quite differently from its su-
perficially clear meaning. To take an example far re-
moved from law, almost everyone today thinks that "a
custom more honored in the breach than the obser-
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vance" means a custom that is not observed. That is
what the expression viewed in isolation seems plainly
to mean. But if you go back to the passage in Hamlet

from which the expression comes (Act I, sc. iv, lines
8-20), you will see that the custom referred to is that
of getting drunk on festive occasions, and that of get-
ting drunk on festive occasions, and that what "a cus-
tom more honored in the breach . . ." actually means is
a custom better disregarded than observed. The Com-
plete Works of Shakespeare 1081 nn. 15-16 (Beving-
ton ed., 3d ed. 1980).

The point is general: context, in the broadest sense,
is the key to understanding language. That is why
the Supreme Court in the Continental Baking case on

which the plaintiffs rely refused "to ignore the flexi-
bility of the English language, as well as the circum-
stances surrounding the [consent] order and the con-
text in which the parties were operating." 420 U.S.
at 243, 95 S.Ct. at 938. It is why we held in White v.

Roughton — like this a case requiring interpretation of

a decree limiting a government agency's freedom of
action — that "it is permissible to construe unambigu-
ous language where construction is necessary to deter-
mine the intended rather than the literal meaning of
the decree." 689 F.2d at 120. For "the overriding pur-
pose in construing a contract is to give effect to the
mutual intent of the parties at the time the contract
was made; and while the language of the contract is
normally the best evidence of that intent, a court can
properly disregard even unambiguous language when
it is convinced that the parties meant something dif-
ferent from what they said." Id., citing 2 Restatement

(Second) of Contracts, § 202, comment c; § 212, com-
ment b (1981); see also Farnsworth, Contracts § 7.10,
at pp. 492-93 (1982).

One thing to consider is the consequences of alterna-
tive interpretations. Suppose that the result of read-
ing a contract in a particular way is that one of the
parties assumed enormous risks and got nothing in
return; this would argue against the reading. Cf. Fi-

delity Deposit Co. v. City of Sheboygan Falls, 713 F.2d

1261, 1270 (7th Cir. 1983). This principle of interpre-
tation has particular relevance when a court is con-
struing a consent decree regulating a public institu-
tion, rather than an ordinary contract (and we must
keep in mind that such a consent decree "is no mere
contract, even though reference to contract principles
may be useful," New York State Ass'n for Retarded Chil-

dren, Inc. v. Carey, 596 F.2d 27, 37 (2d Cir. 1979)).

The consequences of alternative interpretations may
be much greater than in the case of an ordinary con-
tract; and naturally a court will hesitate to assume that
by signing a consent decree the government knowing-
ly bartered away important public interests merely to
avoid the expense of trial. In White v. Roughton, for ex-

ample, where the issue was whether a township had
agreed to make a "commitment to a fixed level of ben-
efits paid out of its tax revenues for the indefinite fu-
ture [that] could seriously imperil its fiscal health," we
declined to read the decree literally, because it would
have meant that "the township [had] made just such
an improvident commitment," id. at 121, and we were

reluctant to assume that the township had discharged
its duty to the public improvidently. Cf. Firefighters

Local Union No. 1784 v. Stotts, supra, 104 S.Ct. at 2585.

*1014

The panel majority in this case acknowledged that un-
der its reading of the consent decree the Justice De-
partment may have acted "improvidently" in signing
the decree, 733 F.2d at 1191, and this acknowledg-
ment gives us pause, especially as the degree of im-
providence would be altogether greater than in the
White case. This is because the First Amendment, as

currently interpreted, places tight limits on the gov-
ernment's authority to punish those who counsel or
advocate violence. The Supreme Court's decisions
from Schenck v. United States, 249 U.S. 47, 39 S.Ct. 247,

63 L.Ed. 470 (1919), to Brandenburg v. Ohio, supra, de-

scribe a circle, ending where they began with a test of
incitement. Compare 249 U.S. at 52, 39 S.Ct. at 249
("The most stringent protection of free speech would
not protect a man in falsely shouting fire in a theater,
and causing a panic. . . . The question in every case
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is whether the words used are used in such circum-
stances and are of such a nature as to create a clear
and present danger that they will bring about the sub-
stantive evils that Congress has a right to prevent"),
with 395 U.S. at 447, 89 S.Ct. at 1829 (a state may for-
bid only "advocacy . . . directed to inciting or produc-
ing imminent lawless action and . . . likely to incite or
produce such action"). If, therefore, a new sect of re-
ligious fanatics announced that unless Chicagoans re-
nounce their sinful ways it may become necessary to
poison the city's water supply, or a newly organized
group of white supremacists vowed to take revenge
on Chicago for electing a black mayor, these state-
ments, made by groups with no "track record" of vi-
olent acts, might well be privileged. See, e.g., NAACP

v. Claiborne Hardware Co., 458 U.S. 886, 927, 102 S.Ct.

3409, 3433, 73 L.Ed.2d 1215 (1982) (holding that the
First Amendment protected "references to the pos-
sibility that necks would be broken"); Noto v. United

States, 367 U.S. 290, 296, 298, 81 S.Ct. 1517, 1520,

1521, 6 L.Ed.2d 836 (1961) (same, for the statements
"`he was the kind of a guy they hoped to shoot some
day'" and "`Sometime I will see the time we can stand
a person like this S.O.B. against the wall and shoot
him,'" and for other "off hand remarks that certain
individuals hostile to the [Communist] Party would
one day be shot"). Or suppose the leaders of a newly
formed organization of Puerto Rican separatists went
around Chicago making speeches to the effect that, if
the United States does not grant Puerto Rico indepen-
dence soon, it will be necessary to begin terrorist ac-
tivities on the mainland United States. These speech-
es could not, in all probability, be made the basis of
a prosecution. Therefore, under the interpretation of
the consent decree urged by the plaintiffs, whereby
the Justice Department would have no power to in-
vestigate anything that cannot be punished, the FBI
probably could not even investigate any of these hy-
pothetical groups. And since the sentence in the Smith
Guidelines that the district court enjoined applies to
all investigations, not just investigations of groups,
many threats made by individuals against other in-
dividuals could not be investigated either, for such

threats, too, enjoy broad protection under the First
Amendment, as we know from cases like Watts v. Unit-

ed States, 394 U.S. 705, 706, 89 S.Ct. 1399, 1400, 22

L.Ed.2d 664 (1969) (per curiam) ("If they ever make
me carry a rifle the first man I want to get in my sights
is L.B.J.").

We doubt that in agreeing to the consent decree the
Justice Department tied its hands to such an extent;
for if it did, it was trifling with the public safety of the
people of Chicago and maybe even violating the Pres-
ident's constitutional obligation to "take Care that the
Laws be faithfully executed." Art. II, § 3, cl. 3. (A vari-
ety of federal laws forbid terrorist acts: e.g., 18 U.S.C.
§ 13, 231, 351, 372, 871, 875, 878, 1111, 1112, 1113,
1114, 1361, 1751, 2101, 2113, 2383, 2384; 49 U.S.C. §
1472.) The Levi Guidelines had not gone so far (and
this is another reason why we find no substantive in-
consistency between them and the Smith Guidelines,
at least so far as the issue in this appeal is concerned).
The FBI always has investigated people who advocate
or threaten to commit serious violations *1015 of fed-

eral law, even if the violations are not imminent; and
it always will. It "has a right, indeed a duty, to keep it-
self informed with respect to the possible commission
of crimes; it is not obliged to wear blinders until it may
be too late for prevention." Socialist Workers Party v.

Attorney General, 510 F.2d 253, 256 (2d Cir. 1974) (per

curiam).

And what did the Department get in return for aban-
doning that duty, if that is what it did? By the time the
case reached the settlement stage all that the plaintiffs
were seeking was an injunction, and they would not
have gotten a broader injunction if they had pressed
the case to trial and won than they got in the consent
decree. Equity decrees may "fence in" the violator, see,
e.g., FTC v. National Lead Co., 352 U.S. 419, 429-30, 77

S.Ct. 502, 509-10, 1 L.Ed.2d 438 (1957), but there are
limits beyond which such a decree could not properly
tie the hands of the FBI in investigating terrorist ac-
tivities. The decree as it stands is a remarkable judi-
cial intervention in vital executive functions; a prop-
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er decree formulated after a trial would not have been
more Draconian. Cf. Judge Getzendanner's remarks in
91 F.R.D. at 197-98. Thus, if the plaintiffs are right
in their reading of the decree, the Justice Department
bargained away some of its essential investigative
powers and got nothing in return but a saving of some
litigation expenses. It did not even save "face"; for
though the consent decree contains a disclaimer of
any admission of liability by the federal defendants,
it admits 500 "black bag jobs" by them, and says they
"resulted in the obtaining of information concerning
lawful political activities of the persons or organiza-
tions targeted," and in the disruption and harassment
of "the lawful activities of some United States persons
in the City of Chicago," "much of that activity [hav-
ing] no statutory basis or justification."

We shall see in a moment that the plaintiffs, no longer
willing to defend a position that would make con-
sequences entirely irrelevant to interpretation of the
consent decree, argue that the decree allows the gov-
ernment to make "preliminary inquiries" based on
statements that could not be made the subject of a
prosecution. And we shall also see that there is no ba-
sis in the decree for such an exception. The plaintiffs
are willing to condone reparative surgery to save the
decree from an absurd interpretation, but they reject
the alternative: an interpretation of the decree with
some basis in the language — a free but not a reck-
less interpretation — that avoids imputing to the Jus-
tice Department indifference to its responsibilities to
the public. This interpretation is that the FBI may not
base an investigation solely on the political views of a
group or an individual; it must have a basis in a gen-
uine concern for law enforcement. Thus it may not in-
vestigate a group solely because the group advocates
Puerto Rican independence, a cause that most of the
men and women of the FBI no doubt have little fond-
ness for; but it may investigate any group that advo-
cates the commission, even if not immediately, of ter-
rorist acts in violation of federal law. It need not wait
till a bombs begin to go off, or even till the bomb fac-
tory is found.

We are not speaking metaphorically. Between 1970
and 1980, domestic terrorist organizations committed
more than 400 bombings in the United States. (Com-
puted from Motley, US Strategy to Counter Domestic
Political Terrorism 16 (1983) (table 1.1).) The FBI
cannot hope to nip terrorist conspiracies in the bud
if it may not investigate proto-terrorist organizations.
That is why, as cases such as Zurcher v. Stanford Daily,

436 U.S. 547, 563-67, 98 S.Ct. 1970, 1980-82, 56
L.Ed.2d 525 (1978); Heller v. New York, 413 U.S. 483,

488-93, 93 S.Ct. 2789, 2792-95, 37 L.Ed.2d 745 (1973);
Branzburg v. Hayes, 408 U.S. 665, 693-95, 92 S.Ct.

2646, 33 L.Ed.2d 626 (1972), and Reporters Comm. for

Freedom of Press v. American Tel. Tel. Co., 593 F.2d 1030,

1052, (D.C. Cir. 1978), make clear, the FBI would not
be violating the First Amendment itself (as distinct
from the plaintiffs' conception of the consent decree)
if it decided to investigate a threat that was not so im-
mediate as to permit punitive *1016 measures against

the utterer. Since the repressive effect of an investiga-
tion is less than that of a prosecution but the benefits
in preventing violent crime may be as great, a less im-
mediate danger will justify the government's action.
Cf. Socialist Workers Party v. Attorney General, supra,

510 F.2d at 256; Handschu v. Special Services Division,

349 F. Supp. 766, 771 (S.D.N.Y. 1972) (Weinfeld, J.).

Admittedly the repressive effect will not be zero. No
one wants his name in an FBI investigatory file; and
the knowledge that the FBI investigates groups that
advocate violent change could deter some people from
joining such groups and deter the groups themselves
from engaging in lawful though minatory forms of ad-
vocacy. There would therefore be a cost to the values
protected by the First Amendment, if the groups nev-
er stepped over the boundary that separates privileged
from indictable speech. But we think the cost would
be outweighed by the benefits in preventing crimes of
violence, provided that the FBI did not prolong its in-
vestigation after it became clear that the only menace
of a group under investigation was rhetorical and ide-
ological.
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The plaintiffs argue, however, that the consent decree
went further than the First Amendment — it must
have, they say, or they got nothing in return for agree-

ing to settle the case rather than litigating it. Alterna-
tively they argue that the sentence in paragraph 3.4(a)
on which the district judge based the injunction would
be redundant if it merely commanded the FBI to do
— what the Constitution commands it to do — in-
deed, what the preceding sentence commands. In ei-
ther form the argument overlooks three points. The
first is that, much lore to the contrary notwithstand-
ing (see, e.g., Pierce v. MacNeal Memorial Hospital Ass'n,

46 Ill.App.3d 42, 54, 4 Ill.Dec. 615, 624-25, 360 N.E.2d
551, 559-60 (1977)), not every sentence in a negotiat-
ed document can be assumed to have independent op-
erative significance. White v. Roughton, supra, 689 F.2d

at 120. Paragraph 3.4(a) apparently emerged from a
negotiating session. We do not know who proposed
it, or how much forethought was given to it. The sec-
ond sentence may have been included not as the plain-
tiffs conjecture to put the FBI under a different duty
from the first ("The FBI, in conducting domestic se-
curity investigations and inquiries, shall be concerned
only with conduct . . .") but to ensure that the first
would not be misunderstood — in other words, to em-
phasize by repetition.

Second, since if the case had gone to trial and the
plaintiffs had won the district judge would almost cer-
tainly not have gone further than to enjoin the FBI
from violating the Constitution, it is unlikely that the
Justice Department agreed to go further in the consent
settlement. A rational litigant does not give up in a
settlement more than he can expect to lose at trial.
True, by settling on any terms the Department avoid-
ed the expenses of trial and the slight probability of
a decree that would hem it in more than the consent
decree; but knowing that the plaintiffs too wanted to
avoid the expense of litigation and the possibility that
they would lose at trial or obtain an unsatisfactory de-
cree, the Department could not have thought it must
make all the concessions in the settlement negotia-

tions. And yet on the plaintiffs' reading of the decree

they gave up nothing to settle the case and the Depart-
ment gave up everything.

Third, even if the consent decree did no more than
enjoin the FBI from violating the Constitution, the
plaintiffs won a good deal — and we do not refer just
to their symbolic victory. As a result of the decree,
if the FBI now conducts an investigation in Chicago
that violates the Constitution it will be violating a ju-
dicial decree, and will be subject to the summary and
severe sanctions, criminal as well as civil, that are vis-
ited on government agencies and agents as on oth-
ers who willfully violate federal court decrees. See 18
U.S.C. § 401, 402; Fed.R.Crim.P. 42; In re Attorney Gen-

eral, 596 F.2d 58, 64 (2d Cir. 1979); Ex parte Craig, 282

Fed. 138, 153 (2d Cir. 1922), aff'd under the name of
*1017 Craig v. Hecht, 263 U.S. 255, 44 S.Ct. 103, 68 L.Ed.

293 (1923). Nowhere else in the country does the FBI
labor under such a constraint. Should it conduct an
unconstitutional investigation elsewhere the victims
would have to bring a suit like the present, which took
eight years to be resolved; or they would have to bring
a suit like the present, which took eight years to be
resolved; or they would have to bring damage actions
against individual FBI agents, with all the immunity
and solvency problems that such suits entail. And the
consent decree did go further than just enjoining the
FBI from violating the Constitution; only in Chicago
must the FBI report on its investigatory activity peri-
odically to civil rights lawyers.

The plaintiffs argued for the first time at the oral argu-
ment of this appeal that the district court's injunction
does not forbid the FBI to conduct a "preliminary in-
quiry," as distinct from a full-fledged "investigation,"
solely on the basis of statements that are not criminal-
ly punishable. The purpose of the argument is to show
that the district court's injunction does not leave the
FBI helpless to investigate potential terrorist groups.
Its basis is a comparison between the first sentence in
paragraph 3.4(a) of the consent decree, which refers
to "domestic security investigations and inquires," and
the second sentence (the basis of the injunction),
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which refers only to "investigation." But as neither
"investigation" nor "inquiry" is defined anywhere in
the consent decree and "inquiry" does not even appear
in the Levi Guidelines, it seems more likely that the
omission of "inquiries" from the second sentence of
paragraph 3.4(a) was inadvertent, or that "investiga-
tion" in that sentence was understood to be a short-
hand expression for "domestic security investigations
and inquiries," than that the decree meant to distin-
guish between more and less extensive investigations
and give the FBI a completely free hand with regard to
the latter. Maybe "inquiry" in paragraph 3.4(a) means
"preliminary investigation" in the Levi Guidelines, but
this is entirely speculative.

We are surprised that the plaintiffs are willing to in-
terpret paragraph 3.4(a) as permitting the FBI to con-
duct, on the basis of constitutionally protected advo-
cacy, "preliminary inquiries" as defined in the Smith
Guidelines. A preliminary inquiry is a limited inves-
tigation, but not so limited that it could not be used
to harass inoffensive organizations; it could include
the planting of undercover agents in the organization.
See Part II.B(4)-(6) of the Smith Guidelines. So in
conceding that preliminary inquiries are not regulated
by paragraph 3.4(a) the plaintiffs have conceded too
much. See Elliff, supra, at 804-05. But they have also

conceded too little, because preliminary inquiries are
not an adequate investigative tool for coping with
groups or individuals that may be engaged in the long-
range planning of terrorist acts. The term "prelimi-
nary inquiry" appears in the part of the Smith Guide-
lines that deals with "general crimes investigations"
rather than the part that deals with "domestic secu-
rity/terrorism investigations." The latter are defined
as "investigations of enterprises, other than those in-
volved in international terrorism, whose goals are to
achieve political or social change through activities
that involve force or violence." (Neither the decree
nor the Guidelines deal with terrorism within or
without the United States by foreign terrorist orga-
nizations.) The Guidelines describe "preliminary in-
quiries" as intended for situations where the FBI has

ambiguous or incomplete information regarding a
specific crime and needs to make further, generally
unobtrusive, inquiries before deciding whether to
launch a full-scale investigation. In contrast, a domes-
tic security/terrorism investigation "is concerned with
the investigation of entire enterprises, rather than in-
dividual participants and specific criminal acts, and
authorizes investigations to determine the structure
and scope of the enterprise as well as the relationship
of the members." Normally, moreover, preliminary
inquiries must be completed within 90 days. In short,
they are not designed for keeping watch on an orga-
nization not suspected of engaging in criminal activity
at present or of planning criminal activity in the im-
mediate future. *1018

We understand the plaintiffs' concern with the re-
pressive effect of prolonged and intrusive investiga-
tions of inoffensive groups and individuals. But their
concern does not require that paragraph 3.4(a) be in-
terpreted to protect organizations with violent aims

from such investigations. The organizations that the
decree sought to protect, organizations such as the
ACLU and the NAACP, do not go around making
threats to commit violent acts, and are not the acorns
from which grow such trees as the FALN, the Posse
Comitatus, the White Knights of the Ku Klux Klan,
the Black Liberation Army, the New World Libera-
tion Front, the Republic of New Africa, the Weather
Underground, the Jewish Armed Resistance, Omega
9, and other menacing groups discussed in Motley,
supra. Nor should the plaintiffs worry that unless

Judge Getzendanner's injunction stands, overzealous
government officials will interpret "statements advo-
cat[ing] criminal activity" in the sentence she enjoined
in the Smith Guidelines so broadly as to embrace the
harmless statements of people whose politics the of-
ficials happen to dislike. That would be a reckless in-
terpretation, especially since the Guidelines do not au-
thorize the FBI to base a domestic security/terrorist
investigation on the advocacy of non-violent crimes

such as draft resistance — advocacy that might con-
ceivably if improbably be imputed to an organization
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like the ACLU by hostile law-enforcement officers. It
still would not be an organization that advocated po-
litical or social change through violence; passive resis-
tance and civil disobedience are nonviolent.

But if despite all this some law enforcers do misread
the Smith Guidelines as authorizing them to resume
the abuses that led to this lawsuit in the first place,
they will, of course, be violating the consent decree.
Whether intelligently or stupidly interpreted the
Smith Guidelines confer no immunities and do not
supersede the decree (except for the dispensation in
¶ 3.6, not in issue here, that permits new guidelines
to supersede parts of ¶ 3.5, which relate to the tech-
niques rather than purposes of investigations). Those
who follow them are not thereby raised above the law;
and the plaintiffs' lawyers are busy monitoring com-
pliance with the decree to make sure the new guide-
lines do not result in investigations that violate the de-
cree.

Moreover, the sentence the district court enjoined is
not the only sentence in the Smith Guidelines that
defines the scope of FBI domestic security investiga-
tions. It says that an investigation "may be warranted,"
but does not explain when it would be warranted. For

that you must go elsewhere in the Guidelines — to the
provision that states:

A domestic security/terrorism investigation
may be initiated when the facts or
circumstances reasonably indicate that two or
more persons are engaged in an enterprise for
the purpose of furthering political or social
goals wholly or in part through activities that
involve force or violence and a violation of the
criminal laws of the United States. . . . In
determining whether an investigation should
be conducted, the FBI shall consider all of the
circumstances including (1) the magnitude of
the threatened harm; (2) the likelihood it will
occur; (3) the immediacy of the threat; and (4)
the danger to privacy and free expression posed
by an investigation.

Thus, before the FBI can be authorized to investigate,
it is required to assess the magnitude, likelihood, and
imminence of the threatened harm from the activities
to be investigated (and as is evident from the first sen-
tence in the quoted passage, the harm must be of a
type that the government is entitled to prevent though
its criminal laws). Having been directed by the Guide-
lines to make such an assessment, the FBI is not free
to ignore the results.

The Smith Guidelines, like the Levi Guidelines before
them, are nationwide in their intended application.
We doubt that any neutral observer would think it ap-
propriate that the FBI should be governed by other
than a uniform national set of investigatory standards
— that it should operate under one set of constraints
everywhere but Chicago, and under another and
tighter *1019 set in Chicago, so that this city can be-

come a sanctuary for nascent terrorist organizations.
To some extent the FBI is unavoidably under a tighter
rein in Chicago than elsewhere, because of the consent
decree, which applies only to Chicago. But there is no
reason to magnify the disparity by looking for conflict
between two sets of general language — the general
principles of the decree and the general principles of
the Smith Guidelines. Should they conflict in practice
there will be time to force revision of the Guidelines.
It would be different if the Guidelines and the decree
were completely irreconcilable on their face. They are
not. See Elliff, supra, at 812.

There is no longer any novelty to federal district
judges' presiding over prison systems, school systems,
and mental institutions, often pursuant to consent de-
crees. See Horowitz, Decreeing Organizational Change:

Judicial Supervision of Public Institutions, in The Courts:

Separation of Powers 39 (Goulet ed. 1983). But to put
a district judge in charge of the FBI in Chicago would
write a new chapter in the annals of federal judicial
enterprise, and though the consent decree does not go
that far it does give the judge a great deal of power
over the FBI in Chicago just by virtue of the inherent
ambiguity of language — enough power to make her
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role in enforcing the decree an extraordinary one that
if it is to be played well must be underplayed. A due
regard for the separation of powers, the flexibility of
equity, the ambiguity of the decree, the generality of
the new Justice Department guidelines, the sensitivi-
ty and importance of the subject matter, and the lim-
itations of judicial competence argues against precipi-
tating a premature confrontation between the judicial
and executive branches in a setting where inevitably
some people will say, with pardonable exaggeration,
that the federal judiciary is playing fast and loose with
the public safety. Fine-tuning investigative guidelines
is the responsibility of the executive branch, not us.
Our duty is to enforce the decree. Any actual as dis-
tinct from purely verbal threat to compliance with the
decree lies in the future; we decline to anticipate that
the Justice Department will so interpret the new FBI
guidelines as to violate the district court's decree.

We do not depreciate the abuses of police power that
led to the decree — abuses that were part of a national
pattern that included such grotesque incidents as the
following: after Martin Luther King was "named
`Man of the Year' by Time magazine, the FBI decided

to `take him off his pedestal,' [`]reduce him complete-
ly in influence,' and select and promote its own candi-
date to `assume the role of the leadership of the Negro
people.'" Intelligence Activities and the Rights of Ameri-

cans, S.Rep. No. 755, 94th Cong., 2d Sess. 11 (1976).

See generally Donner, The Age of Surveillance: The
Aims and Methods of America's Political Intelligence
System (1980); Theoharis, Spying on Americans: Po-
litical Surveillance from Hoover to the Huston Plan
(1978). These abuses ought not be forgotten. But nei-
ther do we want to emulate the Bourbon kings, of
whom it was said that they learned nothing and forgot
nothing. The abuses that gave rise to this suit ended a
decade ago, and much has changed since then, includ-
ing the management of the Bureau, whose present di-
rector is a former federal circuit judge, and the amount
of supervision of the FBI by the Attorney General,
which, as the issuance of published guidelines sug-
gests, is greater than it used to be. Also, although the

number of bombings and other violent acts by do-
mestic terrorist organizations has not risen over this
period, public concern with domestic terrorism has
risen — which is understandable considering the con-
tinued rise in international terrorism and the increas-
ing lethality of the weapons available to terrorists. See
generally S.Rep. No. 755, supra, at 112 n. 20; Motley,

supra, ch. 1; Monroe, Addressing Terrorism in the Unit-

ed States, 463 Annals of the AAPSS 141, 143 (1982);

Snitch, Terrorism and Political Assassinations: A Transna-

tional Assessment, 1968-80, 463 Annals of the AAPSS

54, 58 (1982) (figure 1); Special Report/Terrorism, U.S.

News World Rep., Jan. 9, 1984, at 24. By reading the
*1020 critical sentence in the decree as prohibiting im-

properly motivated investigations (other parts of the

decree, not in issue in this appeal, prohibit improper
investigative techniques), we can reconcile the decree
and the new guidelines, maintain a proper separation
of powers, yet protect the First Amendment rights of
the plaintiffs and the other class members.

If the Justice Department had really consented to a
foolish decree, the only recourse for the government
would be to seek modification of it. District judges
who preside over "institutional reform litigation" in
this circuit should be mindful of Judge Friendly's re-
cent observation that, "As experience with this type
of litigation increases, a consensus is emerging among
commentators in favor of modification with a rather
free hand." New York State Ass'n for Retarded Children,

Inc. v. Carey, 706 F.2d 956, 970 (2d Cir. 1983). But even

if the more demanding requirements of United States

v. Swift Co., 286 U.S. 106, 119, 52 S.Ct. 460, 464, 76

L.Ed. 999 (1932), for the modification of equitable de-
crees had to be satisfied, there would be no justifi-
cation for misreading the decree. Not even the gov-
ernment will benefit in the long run from being ex-
cused from having to honor its agreement; for who
will make a binding agreement with a party that is free
to walk away from an agreement whenever it begins
to pinch? But it is one thing to misread a decree and
another to draw back from concluding that a coequal
branch of government "improvidently" surrendered
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its constitutional obligations and exposed the people
of the nation's third-largest city — exposed everyone
in this country, for there is no way to keep a Chicago-
nurtured terrorist organization in Chicago, any more
than the Nazi party could be confined to Munich — to
the dangers posed by embryonic terrorist groups that
are immunized from FBI investigation. If the consent
decree will bear an alternative interpretation it ought
to be given one.

The order of the district court is reversed with direc-
tions to dissolve the injunction.

[35] CUDAHY, Circuit Judge, dissenting.

This is a case, if there ever was one, where the result
dictates the rationale. It is possible to understand the
very high priority which the majority accords to in-
quisitorial freedom at the possible expense of free
speech. But it is difficult to discern exactly how the
majority proposes to deal with the legal doctrines
which until now I thought most clearly applicable to
the interpretation of consent decrees.

While I have found it hard to pinpoint precisely what
the majority has held, I think tentatively that its hold-
ing can be distilled into two propositions. First, the
FBI's agreement not to investigate "solely on the basis
of activities protected by the First Amendment"
meant, according to the majority, only that the FBI
would decline to conduct an investigation in violation
of the Constitution. Second, the majority appears to
have decided that the only "unconstitutional" FBI in-
vestigations are those which are motivated solely by
an unambiguous desire to suppress a political move-
ment. On the other hand, investigations motivated
by some (perhaps dimly discernible) law enforcement
purpose are in all instances constitutional. In my view,
the majority's reading of the Decree as a restatement
of the Constitution is wholly incredible. And, in any
event, neither the majority nor anyone else has sug-
gested a guide to what the constitutional limitations, if
any, on investigations might be.

Aside from the errors identified above, the majority
erroneously views this proceeding as premature. This
prematurity view leads the majority to ignore the
long-established legal doctrines which govern our re-
view of decisions interpreting consent decrees. Most
seriously, the majority relies primarily on perceived
public safety concerns which are unsupported by any
evidence and which, in my view, may be wholly illuso-
ry. In my view, the district court correctly interpreted
the Consent Decree which it had earlier approved and
its decision should be affirmed. *1021

I.

The majority's initial mistake is its view that the pre-
sent proceeding is somehow "premature." Instead,
Paragraph 3.6 of the Consent Decree specifically ad-
dresses the possibility that the FBI would adopt guide-
lines inconsistent with the Decree. The FBI agreed
that such inconsistent guidelines would not go into ef-
fect in Chicago. Thus there is no prematurity prob-
lem. If the FBI attempts to put into effect guidelines
that are inconsistent with the Decree, the violation
of the Decree, by its own terms, is fully mature. Al-
though I have no information that the FBI is currently
conducting investigations in violation of the Decree,
the whole purpose of guidelines is to provide from
the outset a framework within which security can be
served while liberty is not snuffed out. Once politically
repressive investigations actually begin, it may already
be too late.

The majority's mistaken view that redressing the pre-
sent violation of the Decree is "premature" leads it
into very serious error. The majority concludes that
"the bareness of the setting requires us to resolve all
reasonable doubts in favor of an interpretation of the
guidelines that will avoid conflict with the decree." At
1011. There is, of course, no authority whatever for
the application of such a standard, which ends the ar-
gument before it is ever begun. Instead of the nor-
mal deference to a district court's interpretation of its
own decree, the majority has substituted a deference
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to guidelines which as a matter of plain language con-
flict with the Decree. With this unprecedented and in-
correct approach, it is no wonder that the majority has
reached an erroneous result. With these observations
in mind, I shall now approach the problem of applying
the principles which, until now, have been thought
controlling in the interpretation of consent decrees.

II.

The majority recites, but fails to apply, the university
recognized principle that consent decrees are to be
treated like contracts. Instead, without citation or ra-
tionable, the majority places the burden on the plain-
tiffs to show that their proffered interpretation of the
Decree is "compelled." At 1011. The majority carries
this standard to its logical extreme and, without any
evidence that the Decree is "compelled." At 1011. The
majority carries this standard to its logical extreme
and, without any evidence that the Decree is a threat
to public safety, concludes that "[i]f the consent decree
will bear an alternative interpretation it ought to be
given one." At 1020. Thus the majority admittedly
creates a meaning for the Decree having no support in
what the parties intended. Nor is there any indication
that the parties would have settled the litigation if they
had known that this court would impose these novel
terms and conditions on their agreement.1

1.

The rules of consent decree interpretation are sim-
plicity itself. The Supreme Court has repeatedly held
that a consent decree is a contract and as such must be
interpreted to give effect to the intent of the parties
as embodied in the terms of the agreement. See Fire-

fighters Local Union No. 1784 v. Stotts, ___ U.S. ___, 104

S.Ct. 2576, 2586, 81 L.Ed.2d 483 (1984) (" Memphis

Firefighters"); id., 104 S.Ct. at 2603 (Blackmun, J., dis-

senting); United States v. ITT Continental Baking Co., 420

U.S. 223, 233-37, 95 S.Ct. 926, 932-35, 43 L.Ed.2d
148 (1975); United States v. Armour Co., 402 U.S. 673,

681-82, 91 S.Ct. 1752, 1757-58, 29 L.Ed.2d 256 (1971);
United States v. Atlantic Refining Co., 360 U.S. 19, 20-24,

79 S.Ct. 944, 945-947, 3 L.Ed.2d 1054 (1959). See also

Hughes v. United States, 342 U.S. 353, 357-58, 72 S.Ct.

306, 308, 96 L.Ed. 394 (1952). As this court very re-
cently put it, "[i]t is clear that consent decrees are con-
strued according to *1022 precepts of contract con-

struction." United States v. City of Chicago, 717 F.2d

378, 382 (7th Cir. 1983). See Freedman v. Air Line Stew-

ards Stewardesses Assoc., 730 F.2d 509, 515 (7th Cir.

1984); White v. Roughton, 689 F.2d 118, 119-20 (7th

Cir. 1982), cert. denied, 460 U.S. 1070, 103 S.Ct. 1524,

75 L.Ed.2d 947 (1983); Sportmart, Inc. v. Wolverine

World Wide, Inc., 601 F.2d 313, 316-17 (7th Cir.

1979).2

2.

But a consent decree is a contract with a twist, be-
cause, as we recently recognized, a district judge has
lived with the case and presided over the entry of the

The majority concedes that "the words of
paragraph 3.4(a) will bear the plaintiffs' inter-
pretation of them." The majority then says
"but the question whether the interpretation is
compelled is less clear." (Emphasis added). But

whether any interpretation is "compelled" is
simply not relevant. The majority must be
aware that since the language of the Decree
will "bear" the plaintiffs' interpretation, the
government's version is also not "compelled."
Rather, the majority should simply seek the
intent of the parties as embodied in the De-
cree.

The majority may be attempting to avoid
(or even overrule) the Seventh Circuit law on
consent decrees when it cites a Second Circuit
case for the proposition that a consent decree
with a public institution "is no mere contract."
New York State Ass'n for Retarded Children, Inc. v.

Carey, 596 F.2d 27, 37 (2d Cir.), cert. denied,

444 U.S. 836, 100 S.Ct. 70, 62 L.Ed.2d 46
(1979). See at 1013. However, the majority

cannot avoid the Supreme Court cases which
say that consent decrees are to be construed as
contracts.
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decree. Thus, "[t]he district court's views on interpre-
tation [of a consent decree] are entitled to deference."
United States v. City of Chicago, 717 F.2d at 382 (cit-

ing Brown v. Neeb, 644 F.2d 551, 558 n. 12 (6th Cir.

1981)). In this case, the majority has, as we shall see,
interpreted the Decree in a way contrary to the plain
words used by the parties and has completely ignored
the district court's understanding of these words. In-
stead of placing on the plaintiffs a burden to show that
their interpretation is the only possible or conceivable
meaning of the Decree, we should require the gov-
ernment to prove that the district judge did not un-
derstand the Decree she entered and that the parties
meant to give their words some novel and unnatural
meaning.3 Instead, we should take an impartial stance
and construe the provisions of the Decree without re-
gard to our own predispositions respecting the power
of the police to conduct surveillance of political activ-
ity.4

3.

4.

Our task, then, is to determine what the parties meant
when they agreed in ¶ 3.4(a) of the Consent Decree
that the FBI would not conduct domestic security in-
vestigations "solely on the basis of activities protected
by the First Amendment." Most strikingly, the majori-
ty simply declines to discuss the only generally accept-
ed meaning of this key language: "The FBI shall not
conduct an investigation solely on the basis of activ-

ities protected by the First Amendment . . . ." (Empha-

sis supplied). "[P]rotected by the First Amendment"
means simply and plainly protected against adverse
governmental action which frequently takes the form
of prosecution and punishment. In the context of
speech threatening future violence or illegal conduct,
these words constitute a term of art referring to the
principles developed in the leading Supreme Court
cases on the subject, such as Dennis v. United States,

341 U.S. 494, 71 S.Ct. 857, 95 L.Ed. 1137 (1951), and,
more recently, Brandenburg v. Ohio, 395 U.S. 444, 447,

89 S.Ct. 1827, 1829, *1023 23 L.Ed.2d 430 (1969). This

is the only body of existing law which I know of to
give meaning in this context to the phrase, "protected
by the First Amendment."

The government has argued, and the majority has
agreed, that this phrase does not have its obvious
meaning but instead means "protected from inves-
tigation." This conclusion is wrong because there is

The majority's disposition creates a new
canon of consent decree interpretation, under
which all doubts are to be resolved in favor of
sustaining governmental power. See at

1014-1015. Such a rule of construction would
be plainly contrary to the Supreme Court's
cases, and to our cases noted above, many of
which involve government consent decrees.

The majority's repeated references to a "de-
cree that restricts the executive branch of gov-
ernment in the performance of its constitu-
tional responsibilities" are seriously mislead-
ing. Whenever the executive enters into a
contract, within or without the context of liti-
gation, it agrees to a limitation on the employ-
ment of its powers. Under the majority's stan-
dard all parties to contracts with the govern-
ment should be on notice that all such con-
tracts will be strictly construed against limita-
tions on governmental power, regardless of
the plain meaning of the words used in the
contract. Further, the majority's characteriza-
tion is misleading because the majority also

concludes that the Decree goes no farther than
the Constitution. A decree going no farther
than the Constitution does not restrict the ex-
ecutive branch at all. As a matter of elemen-
tary constitutional law, the executive branch
obviously does not have the power, and is for-
bidden, to exceed the limits of the Constitu-
tion. As Justice Black put it, the United States
government "is entirely a creature of the Con-
stitution. Its power and authority have no oth-
er source. It can only act in accordance with
the limitations imposed by the Constitution."
Reid v. Covert, 354 U.S. 1, 5-6, 77 S.Ct. 1222,

1224-1225, 1 L.Ed.2d 1148 (1956), quoted in In

re Burt, 737 F.2d 1477 at 1484 (7th Cir. 1984).
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no preexisting law about what is "protected from in-
vestigation." Judge Getzendanner specifically noted in
approving the settlement that "the law with respect
to government spying which these cases concern is
largely unsettled." 91 F.R.D. at 198.5 The majority
therefore seems to be saying that the parties wrote,
and the district court entered, an agreement with no
fixed meaning. Instead, it was one of the purposes of
the Consent Decree to supply this deficiency in settled
law governing investigations, at least in Chicago.

5.

In sum, the majority cites no evidence, and I know of
none, to support the notion that at the time of the set-
tlement the parties intended paragraph 3.4(a) to mean
"protected from investigation."6 Had the parties in-
tended such a meaning, they could easily have con-
veyed it in plain language. It would have been simple
to agree that "the FBI will obey the Constitution and
laws of the United States when investigating speech."
Cf. Consent Decree ¶ 3.5(a) (FBI "electronic surveil-

lance activities in the City of Chicago must comply
with the Constitution and applicable federal statutes").

6.

I have noted that, unless one interprets "activities pro-
tected by the First Amendment" to mean activities

protected from punishment under Dennis and Bran-

denburg, the term is without discernible meaning in

existing constitutional law. The majority suggests that
that meaning can be supplied by reading "the critical
sentence in the decree as prohibiting improperly moti-

vated investigations." Slip op. at 1020. But to persons

whose first amendment rights may be under siege
from a massive "domestic security/terrorism investi-
gation," the motives of the investigators seem of slight
importance. People with the best of motives can be-
come over-zealous in their treatment of political dis-
sent. In any event, the first sentence of ¶ 3.4(a) ad-

dresses motive and purpose, by requiring that the FBI
be "concerned only with conduct and only such con-
duct as is forbidden by a criminal law . . . ." Since mo-
tive or purpose is covered by this first sentence, it is
not clear why the second sentence should be read as
somehow also providing a motive test.

Instead of following the usual course of contract in-
terpretation, the majority has created a new analysis
whereby agency guidelines are the subject of deference
and whereby we should "decline to anticipate that the
Justice Department will so interpret the new FBI
guidelines as to violate the district court's decree."
Further, the majority asserts that any interpretation
which would constrain FBI discretion is to be es-
chewed as a threat to public safety. Based on these
safety concerns, the majority concludes that "if the
consent decree will bear an alternative interpretation
it ought to be given one." But the majority has failed to
tie these safety concerns to any evidence of the parties'
intent at the time the Decree was signed. Thus, these
concerns are legally irrelevant to the question before
us.

III.

The majority's extensive reliance on the potential
safety-related problems it has *1024 conjured up is a

serious departure from the accepted judicial role in in-
terpreting consent decrees. By considering at length
"public safety" factors which are outside the Consent

In fact, the uncertainty of the law was cited
as a factor in support of settling the case; the
uncertainty of the law meant that the outcome
was uncertain and settlement might be a pru-
dent course.

In this regard, perhaps conclusive evidence
that the government knew it was agreeing to
Brandenburg is the fact that it joined with the

plaintiffs in citing Brandenburg (together with

other first amendment punishment cases) to re-

but an objection that the settlement allowed
investigations solely on the basis of speech. See

Appendix to Alliance Brief at 10. I have found

nothing in the record to support the majority's
view that the sentence of ¶ 3.4(a) which is at
issue speaks somehow to the motivation un-
derlying the investigation.

ALLIANCE TO END REPRESSION V. CITY OF CHICAGO, 742 F.2d 1007 (7th Cir. 1984)

casetext.com/case/alliance-to-end... 15 of 21

https://casetext.com/case/alliance-to-end-repression-v-city-of-chicago-3


Decree and of which there is no evidence in the
record, the majority has violated a cardinal principle
of consent decree construction. The meaning of a de-
cree must be determined from within its "four cor-
ners" and not from extraneous factors a party may
have had in mind or from the "purpose" the decree
might have had.7 See Memphis Firefighters, 104 S.Ct. at

2586; United States v. Armour Co., 402 U.S. at 682, 91

S.Ct. at 1757; White v. Roughton, 689 F.2d at 119.

7.

The majority's error here is strikingly similar to that
of the Court of Appeals in Memphis Firefighters, where

the Supreme Court adhered to the "four corners" rule
and rejected a construction of a consent decree that
purported "to effectuate the purposes of the decree"
but which was not supported by the words of the de-
cree. Memphis Firefighters, 104 S.Ct. at 2585. If the

government wanted to agree to follow the Constitu-
tion and if it thought that the constitutional limits on
investigations are as the majority claims, the govern-
ment should have insisted on words reasonably sus-
ceptible of conveying that intent and understanding.
Cf. id. ("Had there been any intention to depart from

the seniority plan in the event of layoffs or termina-
tions, it is much more reasonable to believe that there
would have been an express provision to that effect").
The Supreme Court and this court have repeatedly in-
sisted that the unrecorded motives of the parties are
not determinative. Rather, we have been instructed,

and we have professed, to look only to the words of
the decree to find the agreement.

The majority invokes the spectre of terrorism to jus-
tify its decision to ignore the words of the Decree be-
cause it refuses to believe that "the government know-
ingly bartered away important public interests merely
to avoid the expense of a trial." But at the time the De-
cree was entered the parties had no idea what limits
the law would otherwise place on the relevant FBI ac-
tivity. Perhaps it will ultimately be held — without
reference to the Decree — that the first amendment
places significant limits, possibly coterminous with
Brandenburg, on FBI surveillance of domestic political

groups when such surveillance is based solely on pro-
tected speech. Perhaps such a possibility is what the
Justice Department officials who signed the Decree
had in mind.8 Further, there is no evidence before
this court to suggest that the FBI's efficiency would be
hampered in any respect by adherence to the Branden-

burg standard for initiating investigations.9 *1025

8.

9.

The origins of the "four corners" rule lie in
Hughes v. United States, 342 U.S. 353, 72 S.Ct.

306, 96 L.Ed. 394 (1952) and United States v. At-

lantic Refining Co., 360 U.S. 19, 79 S.Ct. 944, 3

L.Ed.2d 1054 (1959). In Atlantic Refining, the

Supreme Court adopted a strong preference
for giving the words of a consent decree their
"normal meaning" and for honoring the dis-
trict court's interpretation of what the parties
intended. The Supreme Court further noted
that the government's construction in Atlantic

Refining was strained and contrary to that ap-

plied during previous operation under the de-
cree. 360 U.S. at 22-24, 79 S.Ct. at 946-947. The majority, I think correctly, does not re-

ly on the letters purporting to state the Justice
Department's interpretation of the Decree,
sent to Judge Getzendanner by Justice Depart-
ment officials after the signing of the Decree.
The Decree was signed on October 29, 1980.
The letters were sent in March and April of
1981. The dates of the various documents in-
dicate that intervening events may have
played a role in the formulation of the Justice
Department's position as expressed in the let-
ters. In any event, letters written subsequent
to the signing of the Decree cannot vary the
terms of the Decree.

The majority, I think unwisely, has, without
the benefit of any briefing and without the
benefit of district court consideration, decided
that the first amendment has no application to
properly motivated investigations. I am less
certain than the majority that the first amend-
ment does not limit such investigations. The

ALLIANCE TO END REPRESSION V. CITY OF CHICAGO, 742 F.2d 1007 (7th Cir. 1984)

casetext.com/case/alliance-to-end... 16 of 21

https://casetext.com/case/firefighters-v-stotts#p2586
https://casetext.com/case/firefighters-v-stotts#p2586
https://casetext.com/case/united-states-v-armour-co#p682
https://casetext.com/case/united-states-v-armour-co#p1757
https://casetext.com/case/united-states-v-armour-co#p1757
https://casetext.com/case/white-v-roughton#p119
https://casetext.com/case/hughes-v-united-states-29
https://casetext.com/case/hughes-v-united-states-29
https://casetext.com/case/hughes-v-united-states-29
https://casetext.com/case/hughes-v-united-states-29
https://casetext.com/case/united-states-v-atlantic-rfg-co
https://casetext.com/case/united-states-v-atlantic-rfg-co
https://casetext.com/case/united-states-v-atlantic-rfg-co
https://casetext.com/case/united-states-v-atlantic-rfg-co
https://casetext.com/case/united-states-v-atlantic-rfg-co#p22
https://casetext.com/case/united-states-v-atlantic-rfg-co#p946
https://casetext.com/case/firefighters-v-stotts#p2585
https://casetext.com/case/alliance-to-end-repression-v-city-of-chicago-3


The majority's unsupported conclusion that the first
amendment forbids only improperly motivated inves-
tigations leads it into two more serious errors. The
majority believes that, if the FBI agreed to the plain-
tiffs' version of the Consent Decree, then "the Justice
Department bargained away some of its essential in-
vestigative powers and got nothing in return but a
saving of some litigation expenses." But as Judge Get-
zendanner knew when she signed the Decree, the first
amendment limits on investigations were unsettled at
that time. For all the Justice Department knew, the ul-
timate relief that might have been ordered after a tri-
al would have been more extensive than that provid-
ed in the Decree.10 The majority, once it fastens up-
on its "motivation" interpretation of the first amend-
ment, takes the mistaken position that the FBI agreed
only to this "motive" test and not to apply Brandenburg

standards because, according to the majority, the dis-
trict court would not have ordered relief going beyond
the Constitution.11 The majority cites no authority for
its erroneous belief that a contract going beyond the
legal rights available in court is unenforceable. In fact,
the Supreme Court has decided that such contracts are
enforceable. See Aronson v. Quick Point Pencil Co., 440

U.S. 257, 99 S.Ct. 1096, 59 L.Ed.2d 296 (1979). In any
event, the fact is that the parties had no way of know-
ing what relief might have been available after trial.

Thus, the FBI could not have actually weighed the re-
medial possibilities in the sort of cost-benefit analysis
the majority ascribes to it.12

See at 1016.

10.

11.

12.

In general, I would take the more conservative ap-
proach and enforce the Decree according to its terms.
I would not reach out without compelling reason to
decide important constitutional questions, especially
where those issues have not been adequately ad-
dressed either by the parties or by the district court. It
is certainly inappropriate to consider potential prob-
lems the FBI might have in operating under the De-

Supreme Court has found that there is signifi-
cant protection under the first amendment for
political organizations against state regulation.
For example, in NAACP v. Alabama, 357 U.S.

449, 460-67, 78 S.Ct. 1163, 1170-74, 2 L.Ed.2d
1488 (1958), the Court held that NAACP
members have a first amendment right, as ap-
plied to Alabama through the fourteenth
amendment, to keep their membership in the
organization a secret. Presumably, under the
majority's view of this case, Alabama could
conduct a full investigation of the NAACP,
including covert discovery of its membership
lists, as long as Alabama was motivated by a
desire to defeat lawlessness. This seems to me
dubious.

The majority's conclusion that the parties
agreed to the majority's version of first
amendment protections is unpersuasive be-
cause that interpretation of the first amend-
ment was not suggested by anyone at the time
the Decree was signed.

The majority ignores Judge Getzendan-
ner's finding in her order approving the settle-
ment that "both the objectors and the plaintiff
proponents of the proposed FBI settlement
have represented to the Court that the FBI and
the Justice Department, in pending litigation
elsewhere, currently assert that the Constitu-
tion does not prohibit them from engaging in
practices which would be prohibited in Chica-
go by the principles of the settlement here." 91
F.R.D. at 198. The defendants do not deny that
they have made such assertions in other litiga-
tion. Thus the defendants apparently believed
that the settlement granted relief more exten-
sive than the Constitution.

Even if the Decree could not go beyond
the Constitution, the FBI may have settled the
litigation to avoid an imposed injunction that
would have been more specific than the gener-
al principles contained in the Decree. It is, of
course, much more unlikely that a district
court would ever make findings of contempt if
the limitations were general rather than spe-
cific.
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cree unless and until we are presented with evidence
in support of a request to modify the Decree. And,
above all, I would not establish a new legal standard
and then make the unrealistic assumption that the
parties intended to apply that standard four years ago,
in the face of plain words to the contrary.

IV.

In the course of its heavy reliance on the prospect
of terror, the majority shuts its eyes to some of the
safety-related features of the Decree. First, it is vital
to note the use in the key phrase of the Decree of the
word "solely." This word limits the reach of ¶ 3.4(a) to
situations where nothing is known about the possible

subject of an investigation except its pure speech ac-
tivities. There can be no travel in suspicious patterns,
no consorting with suspicious persons, no purchas-
ing of supplies suitable for *1026 criminal purposes, no

possession of anything capable of a suspicious inter-
pretation. Certainly the FALN and the Posse Comita-
tus, cited by the majority, could gain no solace from
the rule since protected speech is one of the less note-
worthy of their activities. In fact, one reason I ques-
tion that the Consent Decree as I interpret it would
hobble the FBI is the unlikelihood that any situation
meriting investigation would ever be characterized by
pure speech and nothing more.

Second, paragraph 3.4(a) makes it abundantly clear —
and this was fully recognized by the original panel
opinion — that only "domestic security/terrorism in-
vestigations" are affected by the protected speech lim-
itation, not "preliminary inquiries."13

See Theoharis,

FBI Surveillance: Past and Present, 69 Cornell L.Rev.

883, 889-90 (1984). Even the purest, most protected
speech of the Socialist Afternoon Tea Circle of Hyde
Park could trigger a preliminary inquiry to determine
whether there were any threat of a criminal viola-
tion.14 The majority is concerned that such an inquiry
could presumably not be permanent or ongoing for
several years. But if the inquiry failed to disclose any-

thing other than the purest protected speech, it is dif-

ficult for me to see any legitimate purpose in contin-
uing the inquiry for years. The majority also states its
disbelief that the plaintiffs would have agreed to allow
"inquiries" based solely on protected speech. It is iron-
ic that the majority is thus not willing to enforce the
Decree as written because to do so would not give the
plaintiffs enough relief. *1027

13. The first sentence of ¶ 3.4(a) provides that,
"The FBI, in conducting domestic security in-
vestigations and inquiries, shall be concerned

only with conduct and only such conduct as is
forbidden by a criminal law of the United
States or by a state criminal law when autho-
rized by federal statute." (Emphasis added).
This sentence applies to both "inquiries" and
"investigations" and basically regulates FBI in-
vestigations with respect to motive and pur-
pose. The second sentence of ¶ 3.4(a) forbids
the FBI from "conduct[ing] an investigation

solely on the basis of activities protected by the
First Amendment[.]" (Emphasis added). This
distinction between inquiries and investiga-
tions thus appears on the face of the Consent
Decree and the majority's refusal to honor it
seems quite arbitrary.
The majority apparently believes that the
plaintiffs fabricated the distinction between
full investigations and preliminary inquiries
and that the use of the word "inquiries" in ¶
3.4(a) was "inadvertent." Nothing in the
record supports the majority's "inadvertence"
conclusion. Further, the Levi Guidelines dis-
tinguished between full and preliminary in-
vestigations. And the new guidelines explicitly
provide for "preliminary inquiries." Joint Ap-
pendix at 78. Director Webster also testified
before a Senate committee investigating the
new guidelines that "A preliminary inquiry
can be conducted . . . to make an informed
judgment as to whether a full investigation is
warranted." Joint Appendix at 121. In light of
the facts, I fail to see how the majority can jus-
tify its refusal to acknowledge the distinction
between investigations and preliminary in-
quiries.
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14.

It seems to me that the parties to the Consent Decree
limited the availability of "domestic security/terrorist
investigations" in situations where only protected

speech was involved because this formidable sort of
investigative procedure could become a heavy burden
on the target — a form of penalty, and of repression,
which the signatories of the Decree thought improper
in the case of free speech alone. It becomes an academic

point whether free speech is protected only from for-
mal criminal penalties or from government investiga-
tive action which might be every bit as punitive and
painful. Therefore, I think the distinction drawn by
the Decree between a "domestic security/terrorist in-
vestigation" and an "inquiry" makes eminently good
sense both from the standpoint of public safety and
the standpoint of freedom of speech.

The history of this case suggests concern both for
public safety and for relief from political harassment
as the twin goals which the Decree seeks to reconcile.
There was an extensive history of deployment of po-
lice resources ostensibly for purposes of political in-
timidation, which the majority virtually concedes.
Certainly, there must be a concomitant concern about
terrorism, which if it is not becoming more frequent,
appears to be becoming more pervasive.15

15.

V.

I doubt that there is a conflict between the principles
underlying the Decree and the safety-related concerns
cited by the majority. We have seen that the "prelim-
inary inquiry" authority contained in the Decree and
in the guidelines is more than adequate to deal with
menacing exercises of free speech with nothing more.

Perhaps more fundamentally, I am chagrined by the
lopsided policy analysis which the majority engages
in. Of course, I could not agree more that the FBI
should not be hobbled, or put at any disadvantage, in
the fight against terrorism. But the first amendment
rights of political eccentrics need not be snuffed out in
the process. The majority unfortunately seems reluc-

Whether such an inquiry would violate
the first amendment is an issue not know be-
fore us. I note, however, that at the time of the
settlement the parties agreed that the Levi
Guidelines on FBI investigations did not per-
mit investigations of groups that advocate vio-
lent revolution unless the groups "engage in
serious crimes or violence or advocate serious
crime or violence." Consent Decree ¶ 2.2. This
is strong evidence that the FBI did not, at the
time, believe that motive was the sole determi-

nant of the legality of an investigation.
The majority's conclusion that ¶ 2.2 is not part
of the Decree is quite remarkable. It is, after
all, an integral part of the Decree. That para-
graph was written to bolster the argument in
favor of settlement. For example, all of the
facts recited in ¶ 2.2 were being used by the
defendants to establish a mootness defense.
The plaintiffs were acknowledging, by agree-
ing to those understandings, that the factual
bases for the defendants' mootness defense
were accurate. Judge Getzendanner noted
when she approved the settlement that a de-
fense victory on mootness grounds was a very
real possibility. 91 F.R.D. at 198. Also, the
plaintiffs and defendants wanted to show that
the defendants were acting in good faith be-
cause members of the plaintiff class might oth-
erwise have been reluctant to enter into an
agreement with the FBI after the serious abus-
es allegedly engaged in. Further, ¶ 3.1 of the
Decree specifically provided that the settle-
ment was entered into "based on the post-fil-
ing statutes, guidelines and other procedures
referred to in ¶ 2.1 and on the understanding
of them reflected in ¶ 2.2[.]" The defendants
thus endorsed the accuracy of that under-
standing. Further, if the defendants entered
into the agreement knowing the plaintiffs' un-
derstandings to be false, they would presum-
ably be parties to a fraud.

In any event, the various strands of con-
cern were brought together in the Consent
Decree approved by Judge Getzendanner.
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tant to give adequate weight to the importance of pre-
serving constitutionally protected free speech rights as
a goal of government.

As a matter of fact, as far as I am aware, the FALN, the
Posse Comitatus, the New World Liberation Front
and the Weather Underground (cited by the majority)
are not organizations that got their start merely from
exercises in protected speech. It is simply erroneous
and unhistorical to suggest that organizations having
deviant political objectives inevitably progress along
a continuum starting with protected speech and end-
ing with murder. For example, even orthodox Marx-
ists do not practice terrorism as a necessary facet of
their ideology.

The majority thus denies substantial weight to the
policies of the first amendment, which the Consent
Decree seeks to further. The majority asserts that it
does "not depreciate the abuses of police power that
led to the decree" — like the effort to destroy Martin
Luther King, Jr. or 500 "black bag jobs" in Chicago
targeted against lawful political activity. See slip op. at

1015, 1019. Yet in fact the majority is apparently so
unconcerned about these abuses and their possible re-
currence that it gives the benefit of every doubt to De-
partment of Justice guidelines which emasculate the
Decree.16 The entire history of this case is a story
of investigative excesses used as a powerful weapon
against political dissent. Anyone who has lived in the
twentieth century surely does not have to be instruct-
ed on the threat which unrestrained *1028 investiga-

tive activities can pose to political liberty. I share the
majority's high regard for Judge Webster — currently
Director of the FBI — but I think the Consent Decree
was crafted to establish long-term limits and as a
means of counteracting in the long run the institu-
tional pressures toward abuse. These pressures will be
present no matter how well-intentioned the leader-
ship or how well-trained the rank and file of the FBI
may be at any point in time.

16.

Finally, I am not so naive as to believe that investiga-
tive excesses will ever be subject to "summary and se-
vere sanctions, criminal as well as civil," as suggested
by the majority. It is at least doubtful that an FBI agent
can be subjected to liability for constitutional viola-
tions in the Seventh Circuit. See Egger v. Phillips, 710

F.2d 292, 324-25 (7th Cir.) (en banc) (Posner, J. con-
curring), cert. denied, ___ U.S. ___, 104 S.Ct. 284, 78

L.Ed.2d 262 (1983); id. 710 F.2d at 325-28 (Coffey, J.

concurring). If the needs of effective FBI activity are
as compelling as four of my brethren thought in Egger,

I do not see why contempt penalties will be any more
fully available or forthcoming than damage liability
under the Constitution. Cf. Beard v. O'Neal, 728 F.2d

894, 900 (7th Cir. 1984) (refusing to consider whether
FBI agent was "personally responsible" for death al-
legedly caused by agent's failure to supervise infor-
mant). Certainly, no district judge in this circuit who
has read today's majority opinion will move forceful-
ly against alleged investigative excesses by the FBI.
The majority's new rule that, in matters which may
implicate something called "security," all conceivable
doubts must be resolved in favor of the government
makes sanctions against the government or its agents
seem fanciful.

Therefore, the solace which the majority offers the
plaintiffs that the Decree is still in place and may be
invoked to prevent abuses is illusory. The fact is that
in its first test, the plain meaning of the Decree has
been rejected and presumptions have been invoked
which make it next to impossible that the government

One commentator has noted that the "permis-
sive standards of the Smith guidelines" high-
light the need for a restrictive FBI charter.
Theoharis, FBI Surveillance: Past and Present, 69

Cornell L.Rev. 883, 893-94 (1984). Apparent-
ly, the new guidelines have caused some con-
sternation among members of Congress who
are concerned that the new guidelines may
constitute a "retreat" from the principles of the
Levi Guidelines. See id., notes 62 63 and ac-

companying text.
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could ever lose a future contest. Further, the majority
has adopted a "motive" test for first amendment lim-
itations on investigations apparently without much
thought or concern for the consequences. For all prac-
tical purposes, the Decree has been gutted and I would
advise plaintiffs' lawyers to put their time to better use
than "monitoring compliance."

For these reasons, I respectfully dissent.
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