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editor’s preface 
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In the first installment of “The Color of Pain: Blacks and the U.S. Health 
Care System—Can the Affordable Care Act Help to Heal a History of Injus-
tice?”, which appeared in our last issue, Jennifer M. Smith explored the history 
of anti-black racism in U.S. healthcare. In the second installment she focuses 
specifically on the extent to which Obamacare will remedy the continuing 
symptoms of this racist history.

“Watching the Watchers: Monitoring Police Performance as Public Servants” 
by Karl T. Muth and Nancy Jack makes the case that, as their employers, citi-
zens have a right to video record the police, their employees, during the public 
performance of their duties. While not discounting the strong First Amendment 
inherent in this issue, the authors instead proffer a legal argument rooted in the 
role of police officers as public servants accountable to the taxpayers.  From this 
perspective recording police encounters is more than a right private citizens 
enjoy—it’s a civic responsibility the practice of which improves our democracy.   

The modern-day execution of a prison inmate is the ultimate act of bully-
ing. However strong or cruel the offender was when he committed his crime, 
when the chains have been replaced by leather straps and the needle enters his 
arm he’s been rendered inevitably pathetic by his helplessness in the face of 
the ultimate act of power being visited upon him. While individual inmates 
die with more or less dignity, depending on the particular circumstances of 
their killing and the fortitude with which they carry themselves, it always ends 
the same way, with the absolutely powerful annihilating the totally helpless.  
There can be no greater power disparity than that of the state executioner and 
the convict ushered into the death chamber. The former acts with all the force 
and righteous violence a nation can muster against a single person. The latter 
has been altered by years—often decades—of captivity, chains, ubiquitous 
surveillance, and, often, protracted solitary confinement, only to brought to 
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THE COLOR OF PAIN: BLACKS AND  
THE U.S. HEALTH CARE SYSTEM—  

CAN THE AFFORDABLE CARE ACT HELP  
TO HEAL A HISTORY OF INJUSTICE? PART II

Part I of this article can be found in the last issue of the National Lawyers Guild 
Review. See Jennifer M. Smith, The Color of Pain: Blacks and the U.S. Health Care 
System—Can the Affordable Care Act Help to Heal a History of Injustice? Part I, 72 
NlG rev. 238 (2015).

IV. The general state of health care in the United States before reform
  The state of Americans’ health care has been troubling, especially before 

health care reform.The Affordable Care Act (ACA) is often touted as universal 
health care, and the initial intention was for the U.S. to have universal health 
care. However, with all of the compromises involved in its passage, the ACA 
resulted in comprehensive health insurance reform, significantly increasing 
the accessibility, affordability, and quality of health care for most, but not all, 
Americans. The ACA is a substantial step toward universal health care—a 
near-universal mandate—that may soon provide coverage to all Americans, 
and even include undocumented immigrants.146

Americans can find excellent health care—if they can afford it. The key 
is health insurance. For those without health insurance, inadequate health 
care has been determined to be a chief cause of death, putting it statistically 
ahead of HIV/AIDS and diabetes.147  Uninsured adults often forego needed 
medical care or preventive care, and are twice as likely to have poor health 
as their privately insured counterparts.148 Furthermore, uninsured Americans 
with chronic conditions, such as diabetes, cancer, or heart disease, have dif-
ficulty managing their ailments precisely because they have no insurance.149  

Lack of health insurance has been linked to “developmental and educational 
deficits for children, reductions in workforce productivity, and significant 
familial and community stresses.”150  By the time uninsured adults reach the 
age of sixty-five and are able to qualify for Medicare, they generally require 



2   national lawyers guild review 

more care than their insured counterparts.151  Uninsured patients are three times 
more likely to die during their hospital stays than insured patients, and they 
are 25 percent more likely to die prematurely than those with insurance.152 

In addition, uninsured citizens use the emergency room as their primary 
source of care, placing a huge burden on medical facilities. Indeed, uninsured 
persons receive billions of dollars in care from emergency room services, for 
which they do not pay.153 Finally, uninsured individuals receive about $100 
billion in health care services annually for diseases that could have been 
treated more cheaply and efficiently had they been diagnosed earlier, and 
that would have been more likely to occur if they had insurance and utilized 
preventative health care services.154

The number of uninsured Americans has soared due to rising “health 
insurance premiums, a changing labor market, and underfunded health care 
safety net programs” such as Medicaid and the Children’s Health Insurance 
Program (“CHIP”).155 In the mid-2000s, America’s uninsured population 
swelled to nearly 47 million, representing about 16 percent of the population.156  
There were an additional 16 million Americans who were underinsured.157 
Incomes of many uninsured individuals are below $25,000.158 While all racial 
and ethnic groups are impacted,159 these problems disproportionately affect 
African Americans and Hispanics,160 who have significantly greater uninsured 
rates than whites.161

America’s health care crisis is a societal concern, because Americans 
collectively shoulder the health care costs of its uninsured and underinsured 
citizens.162 Faced with the possibility of creating a permanent “health and 
health care underclass” consisting of African Americans, Hispanics, and the 
working poor,163 Americans needed a solution—a national health care system 
for its citizens.
V. Patient Protection and Affordable Care Act (“ACA”)

In the first few weeks of his administration, President Obama, who firmly 
believes that “health care is a right for every American,”164 called for an over-
haul of the United States health care system.165  Days before the historic vote 
on the Affordable Care Act in the United States, President Obama declared: 

And in just a few days, a century-long struggle will culminate in a historic vote. 
We’ve had historic votes before We had a historic vote to put Social Security in 
place to make sure that our elderly did not live out their golden years in poverty.  
We had a historic vote in civil rights to make sure that everybody was equal under 
the law.  As messy as this process is, as frustrating as this process is, as ugly as 
this process can be, when we have faced such decisions in our past, this nation, 
time and time again, has chosen to extend its promise to more of its people.166  

President Obama’s “century-long struggle” referred to then-presidential 
candidate Theodore Roosevelt’s call for national health insurance in 1912.167 
Indeed, since 1912, there have been periodic discussions about providing 
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universal health care in the United States.  Prior to the passage of the Hill-
Burton Act in 1946, liberals were pressing for universal health care, and the 
charity care provisions of the Hill-Burton Act were the compromise provided 
by the conservatives to placate the liberals.168

On March 23, 2010, President Obama signed into law the Patient Protection 
and Affordable Care Act (“ACA”). On March 30, 2010, he signed into law the 
Health Care and Education Reconciliation Act (“HCERA”), which amended 
various provisions of the ACA.169 These two pieces of groundbreaking legisla-
tion comprise America’s new health care system  

As previously noted, universal health care in the United States has been 
a highly controversial topic for a century, and the passage of the ACA was 
fraught with disputation.  Nonetheless, the ACA has survived contentious and 
heavily funded attacks spearheaded largely by conservatives.170  Indeed, the 
ACA was passed by congress without a single Republican vote.171 Contrary 
to its decades-long opposition to a national health program,172 the American 
Medical Association (AMA) championed comprehensive health care reform 
and supported ACA.173 Because of the reputation and influence the AMA has 
over the medical community, its support was critical.  Similarly, the National 
Medical Association (NMA), which for decades had championed a national 
health care program, also played a key role in shifting the national consensus.

Subsequent to the enactment of the ACA, several states’ attorneys general 
filed state and federal lawsuits challenging its constitutionality.174 The indi-
vidual mandate of the ACA, requiring Americans to purchase insurance or 
pay a penalty, was the most challenged provision. The U.S. Supreme Court 
accepted certiorari and decided the matter in 2012.

Prior to the Court’s decision, President Obama stated: 
Ultimately I am confident that the Supreme Court will not take what would 
be an unprecedented, extraordinary step of overturning a law that was passed 
by a strong majority of a democratically elected Congress. And I just remind 
conservative commentators that for years what we have heard is that the big-
gest problem on the bench was judicial activism or a lack of judicial restraint; 
that an unelected group of people would somehow overturn a duly constituted 
and passed law. Well, this is a good example. And I’m pretty confident that this 
court will recognize that and not take that step.175  

Obama’s prescience was affirmed by the Court. The Court upheld the 
constitutionality of ACA with a 5–4 vote, finding the individual mandate 
within Congress’s power under the Taxing Clause. The justices broke along 
partisan lines, save for the conservative Chief Justice Roberts, who sided with 
the liberal justices to garner a majority to uphold the constitutionality of the 
Act, albeit on narrow and unexpected grounds.176

The ACA was unsuccessfully challenged once again. On June 25, 2015, 
the U.S. Supreme Court held that federal subsidies for health insurance 
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premiums could be used in the 34 states which did not set up their own 
insurance exchanges.177  

However, in in a 2016 federal district court opinion, U.S. House of Rep-
resentatives v. Burwell, Judge Rosemary Collyer found that part of the ACA 
is unconstitutional in that it provides for subsidies which the ACA did not 
provide for as an appropriation. Specifically, Judge Collyer, a George W. 
Bush appointee, found that Section 1402, which reduces deductibles, co-
pays, and other means of “cost sharing” by insurers, needed its own direct 
appropriation from Congress before it can be funded: “Paying out Section 
1402 reimbursements without an appropriation thus violates the Constitution. 
Congress authorized reduced cost sharing but did not appropriate monies for 
it, in the FY 2014 budget or since. Congress is the only source for such an 
appropriation, and no public money can be spent without one.”178 However, 
the Obama administration believed that it could fund Section 1402 (Offset 
Program payments) from the same account as Section 1401 (Refundable Tax 
Credit Program payments).  

The impact of Judge Collyer’s ruling, if it is not reversed, is far-reaching. 
The ACA provides cost-sharing subsidies intended to reduce consumers’ 
out-of-pocket medical bills. If these are witheld, as the Republicans are seek-
ing to do, then low-income individuals covered under the ACA would likely 
experience higher co-payments, deductibles and other costs at hospitals and 
doctors’ offices, thus making the ACA not so affordable for those who most 
need assistance in obtaining health care.

The Obama administration has spent significant time in the last several 
years contending against more than sixty attempts to repeal all or part of the 
ACA179 These attacks against the ACA have sometimes even been bipartisan.180 
Time spent defending the ACA “could have been better spent working to 
improve our healthcare and economy.”181

VI. The ACA and minority inclusion
As set forth earlier, health statistics confirm that even after fifty years of 

progress, the vestiges of racism in health care remain. Neither desegregation, 
litigation, legislation, the passage of time, nor the election of America’s first 
African American president has eradicated racism in health care and other 
aspects of society. Racism still thrives and the health of blacks and other 
people of color has been compromised.182 

The ACA is one of the most important pieces of legislation in American 
history. President Obama ensured a great legacy through his leadership in 
passing comprehensive health care reform that past American presidents had 
been unable to achieve. Health care reform carries a promise that America’s 
health, and thus wealth, will only improve and increase now that America has 
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joined other industrialized nations in securing greater and more affordable 
access to health care for most citizens.  

The ACA is long and complex. The Act is 906 pages and HCERA is 55 
pages long (also including educational reforms)—a total of 381,517 words. 
Moreover, the Obama administration has published an additional 11,588,500 
words of final ACA regulations, making the regulations 30 times longer than 
the statute.183  

As evidenced by its length and complexity, the ACA is one of the most 
sophisticated and strategic reform laws, and it extends well beyond health care.  
It not only seeks to ensure health access for all Americans, but it also seeks 
to right many wrongs that have existed within the health care system. It has 
built in cost-saving and cost-fairness mechanisms to prevent overreaching by 
insurance companies and to aid citizens in obtaining health care by prohibiting 
denial of coverage due to preexisting conditions. It regulates discriminatory 
pricing. It prohibits annual and lifetime coverage limits, but requires annual 
out-of-pocket limits for covered services. It also institutes cost-sharing controls 
with minor financial assistance.184 The Act seeks to improve health care by 
emphasizing preventative care. It expands community health centers, where 
people of color and the poor so often end up.  It obtains national statistics for 
health care enforcement. It invests in the National Health Services Corps, 
which provides financial assistance for those committing to work in rural 
and urban communities, investing in research and a Public Health Trust 
Fund to encouraging community initiatives. It extends  nonprofit hospitals’ 
community benefit obligations.185 The Act requires policies to be explainable 
and summarized for policy holders and protects policy holders against plan 
rescissions except for fraud or intentional misrepresentation.186 Just as Medi-
care played a key role in desegregating hospitals and the medical care system 
in general,187 the ACA will do the same and much more. Many individuals 
do not realize the sheer breadth of the Act—it is a complete overhaul of the 
current health care structure. 

The ACA—now fondly called “Obamacare,” although “Obamacare” began 
as a derogatory attack on the Act—was rejected  wholesale by most Republi-
cans. Yet some Republicans (many personal beneficiaries of the Act) are now 
admitting and even celebrating the benefits of Obamacare. New Hampshire 
Republican state representative, Herb Richardson, praised Obamacare for 
restoring his health and wealth: 

Richardson was injured on the job and was forced to live on his workers’ comp 
payments for an extended period of time, which ultimately cost the couple their 
house on Williams Street. The couple had to pay $1,100 a month if they wanted to 
maintain their health insurance coverage under the federal COBRA law.  Rich-
ardson said he only received some $2,000 a month in workers’ comp payments, 
however, leaving little for them to live on. “Thank God for Obamacare!” his wife 
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exclaimed. Now, thanks to the subsidy for which they qualify, the Richardsons 
only pay $136 a month for health insurance that covers them both.188

The slow start of ACA was partly due to Republican leaders convincing 
their consituents to oppose President Obama and his agenda, even at the ex-
pense of their own health interests. “[T]hrough inadequate funding, opposition 
to routine technical corrections, excessive oversight, and relentless litigation, 
Republicans undermined ACA implementation efforts.”189 Consequently, many 
citizens rejected “Obamacare,” but supported “the Affordable Care Act,” not 
understanding they were the same. Though the ACA has some flaws, few in 
America want to return to the days when insurance companies denied cover-
age for those with preexisting health conditions.190 President Obama’s race 
and popularity as the most admired man in the world for seven years have 
skewed conservative voters’ concept and appreciation for the ACA.191  Hatred, 
born out of jealousy and racism, has driven Republicans to oppose the most 
President Obama and his bills.192 In addition, the Act merges health insurance 
and taxes—two areas most consumers find complex, thus spawning various 
opportunities for fraud.193 Notwithstanding staunch conservative opposition 
and complicated provisions, the ACA has survived.

While studies reveal that Republican constituents who have used Obam-
acare are satisfied with their plans, in those states where primarily Republican 
governors declined the ACA’s Medicaid expansion plan, the poor remain unin-
sured.194 Two-thirds of impoverished blacks and single mothers and over half 
of uninsured low wage workers will be left out of the national effort to provide 
health care to millions of citizens.195 Other than Arkansas, every state in the 
Deep South rejected the Medicaid expansion, and these states are home to 
nearly 70 percent of the poor, uninsured African Americans and single moth-
ers—that is “435,000 cashiers, 341,000 cooks, and 253,000 nurses’ aides.”196 
Thus, the states with the largest populations of poor and uninsured people 
are the very states that are rejecting the Medicaid expansion—rejecting the 
opportunity to help those most in need of health care.197 These are individuals 
with significant health care needs, and who will therefore have a significant 
impact on the health care system.198 Expanding Medicaid was intended to 
provide coverage for the poorest citizens, those who are too poor to partici-
pate in the subsidies and new health exchanges for low and middle-income 
earners.199 (By contrast, about half of Latinos who are poor and uninsured 
reside in states expanding Medicaid, except for Texas.200) Universal Medicaid 
expansion would have saved thousands of lives. It could have prevented nearly 
20,000 unnecessary deaths if it had been expanded in every state.201 

Enrollment under the ACA has exceeded initial expectations. Nearly 
11.4 million citizens signed up for coverage for 2015.202 This total includes 
automatic re-enrollees and first time users.203 Meanwhile, the uninsured rate 
has dropped from 17.1 percent to 12.9 percent since 2014, when the ACA 
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took effect.204 Even more recent numbers indicate an historic low of  9.1 
percent—nearly 7.4 million uninsured less since 2014.205 In addition, there is 
some evidence that the uninsured rate went down the greatest among blacks 
and other lower-income Americans.206 Nevertheless, racial and ethnic mi-
norities remain overrepresented among those uninsured, even after the 2014 
initial enrollment.207 Individuals below the poverty line are the most likely 
to be uninsured.208 Much of that has to do with the cost of health insurance. 
Although people of color comprise 40 percent of the population, they account 
for over half of the uninsured.209 People of color have significantly higher rates 
of being uninsured than whites: Latinos, 25.6 percent, blacks, 17.3 percent 
and whites 11.7 percent.210

ACA opens a door to health care for nearly all citizens.  Medicaid and Medi-
care were significant for health care access as well, but they covered certain 
populations—the poor and the elderly, respectively—whereas ACA seeks to 
provide coverage for all categories of Americans. Instead of discarding all of 
the country’s health care programs, the ACA seeks to use the foundational 
building blocks (other legal reforms) already in place, such as Medicare, Med-
icaid, EMTALA, the Children’s Health Insurance Program, health insurance 
through a private or public employer (including military employment), and 
the individual coverage market. The ACA builds on all of these health care 
laws, with its most generous reforms toward the individual and small group 
markets and Medicaid. Even so, America has a somewhat fragmented health 
insurance system that remains burdened by high costs significantly greater 
than those of other nations.  

America is still a “color conscious” society, notwithstanding our first Af-
rican American president.  Discrimination persists. Even the president, our 
highest political office holder, is consistently subjected to consistent racist 
jokes and comments.211  Thus, it is to be expected, with the Act’s inclusion 
under Title VI of the Civil Rights Act of 1964 for remedial action, that dis-
criminatory practices that people of color have historically experienced will 
continue. Sadly, Title VI has not offered much assistance in ending health care 
discrimination against minorities.212  Its failure was largely because relevant 
health care statistics demonstrating disparate treatment sufficient to meet the 
legal standard were unavailable. 

To remedy this, the ACA mandates collecting and reporting race statis-
tics in health care treatment, but that has thus far been stymied by political 
and implementation hurdles.213 Yet there must be more than mere remedial 
action pursuant to Title VI. The ACA reproduces the anti-discrimination  
obligations imposed by the civil rights laws, but it must give those obliga-
tions teeth. Health insurers may continue to thwart the anti-discriminatory 
obligations of the ACA. For example, they may avoid provider networks that 
cater to minorities, such as community health centers and hospitals serving 
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underserved communities.  Studies have shown, however, that in 2014, racial 
minorities, low-income workers, and immigrants have benefitted the most 
from the ACA.214

Civil rights leaders have acknowledged that, while race has not been 
mentioned in the state-level debates on the Medicaid expansion, the dispro-
portionate impact on blacks perpetuates the historic pattern of exclusion of 
blacks from the American health care system.215 The Republican governors 
and Republican-controlled states retort that health care is a purely economic 
issue, additionally noting that Medicaid is already burdening their states.216  
But the sordid history of blacks in America’s health care system leaves little 
doubt that racism, and not merely economics, is influencing outcomes. The 
U.S. needs real, practical remedies to move forward with the advent of univer-
sal health care—for the poor generally, and people of color particularly. The 
availability of health insurance, by itself, will not cure the separate problem 
of accessing that system.   

VII. Recommendations
Studies consistently reveal that people of color—African Americans in 

particular—continue to receive substandard care compared to that of white 
Americans, even if the black patients are enrolled in health plans comparable 
to their whites counterparts.217 It is also estimated that by 2043, people of 
color will constitute more than half of the population of the United States.218 

It is therefore imperative that we immediately undertake to find real, practical 
solutions for all Americans to benefit from the ACA. 

There is no doubt that the ACA has allowed more people to obtain medical 
care.  Physicians are reporting that they are seeing more patients and receiving 
compensation for services that previously went unpaid. Meanwhile, patients 
are relieved that they can obtain early detection of various illnesses that blacks 
and other people of color consistently die from.  

A. Co-pays and deductibles
Since the deductibles and co-pays of the plans offered under the ACA 

remain high, many of the newly insured still cannot afford to use the insur-
ance they have.219 The insurance is available to the patient, but high co-pays 
preclude its use. Only the insurance companies benefit under this scenario. In 
addition, some have taken out policies to avoid the fine, but have not maintained 
the policy by paying their premiums. In such circumstances, a health care 
service provider may furnish some services (such as early detection tests), but 
the claim is denied when submitted for reimbursement because of the unpaid 
premium. Federal and state governments must continue to work with physi-
cians and insurance companies to reduce deductible and co-pay costs as well 
as other ways to reduce costs for the poor. This is not a new issue. It endures 
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under the ACA. The avarice of insurance companies and other ACA partners 
must be reined in to ensure that the insurance sold can also be used as needed.  

In addition, the recent federal district court case, Burwell, holding that 
paying out Section 1402 reimbursements without an appropriation is uncon-
stitutional, places another hurdle to overcome with co-pays and deductibles. 
Burwell is a potentially severe blow to the ACA if it is upheld. As a result, 
insurers who, by law, were guaranteed reimbursements for offering reduced 
rates for co-pays and deductibles will not receive their reimbursements until 
a valid appropriation is in place.  The biggest losers will be the millions of 
low-income Americans who have been benefitting from the cost-sharing 
subsidies that assist them with out-of-pocket costs.

Even before the Burwell decision, there were grumblings from insurance 
companies as a result of their alleged losses from participating in the ACA. 
Some companies are threatening to withdraw from the ACA in the next few 
years.220 Insurance companies are claiming that the ACA is not sustain-
able,221 although some of them simply made errors in pricing their health care 
plans—15 percent lower than the Congressional Budget Office predicted.221 
But the additional possibility of disappearing reimbursements may increase 
the threats of the insurance companies.

Under the threat of insurance companies’ unwillingness to participate, the 
time may be ripe to renew a transparent discussion on a single-payer system.  
While there are various versions of what a single–payer system means, gen-
erally it is a federally-funded health care system. Physicians for a National 
Health Program describes one:

Single-payer national health insurance is a system in which a single public or 
quasi-public agency organizes health financing, but delivery of care remains 
largely private. Under a single-payer system, all Americans would be covered 
for all medically necessary services, including: doctor, hospital, preventive, long-
term care, mental health, reproductive health care, dental, vision, prescription 
drug and medical supply costs. Patients would regain free choice of doctor and 
hospital, and doctors would regain autonomy over patient care. 222

Democratic presidential candidate Bernie Sanders indicated in 2016 that 
the only way to truly provide universal health care is a “Medicare for all 
single-payer system,” which would do away with deductibles and co-pays.223 

But at what cost?  Sanders has estimated $14 trillion.224  Other countries have 
single-payer systems, but they have smaller populations than the U.S.  Fur-
thermore, millions in the insurance industry would become displaced work-
ers if America moved to a single-payer system.225  Democratic presidential 
candidate Hillary Clinton has spoken about potentially expanding Medicare to 
50 year old citizens.226 In addition, because more medical providers are telling 
Obamacare customers that their Obamacare insurance is not accepted by the 
medical providers, there is a renewed interest in a public option that would 
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supplement current offerings.227 Colorado is gearing up to vote in November 
2016 to abandon the ACA and create a taxpayer-financed public-health sys-
tem—universal health care for Coloradans.228 And, based on his experience 
with the ACA, President Obama concluded, “I think Congress should revisit a 
public plan to compete alonside private insurers in parts of the country where 
competition is limited.”229

A proposal for a single-payer system was bandied about before the ACA 
was passed, but failed to generate enough support among lawmakers. That 
proposed system could have eliminated co-pays and deductibles. The ACA 
is really a compromise bill among key stakeholders. As of now, however, 
co-pays and deductibles are pricing out those the ACA is designed to em-
brace.  Like the ACA, the Burell decision is political, and discontinuing the 
reimbursements to the insurers will close access to health care for millions 
of low income individuals. Even without a single-payer system, the ACA 
should not become unaffordable or health care become inaccessible because 
of out-of-pocket costs. Health plans must be restructured to meet the end 
goal of the ACA—health care services for America’s citizens, not simply 
insurance put to no use.  

B. “Fear or fine”
The Individual Shared Responsibility Provision of the ACA requires that 

individuals either have basic, minimum health insurance for each month or pay 
a fine when paying federal income tax (assuming no exemption applies to the 
individual).  This “fear or fine” provision is ineffective if the individual simply 
cannot afford the insurance or the fine.  In addition, as noted above, there are 
some individuals who are opting for basic, minimum health insurance so as to 
avoid the tax penalty, but the insurance is unusable because the co-pays and 
deductibles are too high. This tax on the poor is putting money either in the 
pocket of the insurance companies or the federal government while medical 
services are not being provided. While there may need to offer an incentive 
for obtaining health insurance, a penalty will likely be ineffective. There is a 
tax credit to help those who purchase insurance in the marketplace, but that 
is a supplement, and not an incentive.  

Again, there must be more than just punishment to incentivize maintaining 
health insurance. This problem may be partially due to a lack of information 
and positive experience, as well as truly affordable access to health care or 
affordable insurance plans. While it may be the case that maintaining one’s 
health through regular check-ups is a security against greater medical needs 
and costs later, far too many individuals distrust or dislike doctors. These 
individuals must be persuaded, through experience, that they can receive 
quality medical care, which will reduce the high rate of early deaths among 
people of color and the poor.
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C. “Pay-for-performance”
The “pay-for-performance” provision of the ACA is an umbrella term for 

improvement programs targeted to ensure the efficiency, quality, and over-
all value of health care. In return, these programs may generate financial 
incentives to health care providers (hospitals and physicians) who meet the 
predetermined goals. However, since many blacks and other people of color 
have higher noncompliance rates of treatment than whites,230 often due to eco-
nomics, what avenues will providers take to give medical care to those most 
non-compliant in order to meet the quality goals? For example, amputation 
is already several times more likely for blacks than nonblacks.231 If doctors 
suspect that a patient is not likely to fully comply with the therapy, the doctor 
may choose amputation instead, to prevent the patient’s noncompliance from 
interfering with the quality goals and appurtenant financial incentives. To end 
this cycle, “quality of care” must be re-defined to ensure that all patients can 
both access comparable services and receive similar treatment from providers.  

Kidney transplants are illustrative of this circularity problem. Immuno-
suppressive drug therapy is the most significant health care expense after 
the three year post-transplant.232  But, due to the cost of immunosuppres-
sive medications, many individuals fail to comply with their post-transplant 
medical regimen.233 Thus, the therapy has swiftly developed “as a major 
health care issue with implications for chronic rejection and graft loss.”234 
Chronic rejection is known as “any form of nonspecific late graft dysfunc-
tion[,]”235 and is “the leading cause of late graft failure in renal transplant 
recipients.”236 Furthermore, noncompliance with immunosuppressive drug 
therapy for kidney transplants is the third leading cause of graft loss.237 Put 
simply, patients who are noncompliant with their immunosuppressive drug 
therapy lose their transplants or die at rates much higher than patients who 
comply.238 Thus, medical compliance after a kidney transplant is critical to the 
maintenance of the transplanted kidney and the patient’s life. “The inability 
to afford immunosuppressive agents is thought to underlie as many as half of 
all [noncompliance] cases.”239 If noncompliance is going to be an issue, again 
largely with blacks, doctors may opt to not seek a transplant for the patient but 
continue dialysis, with a lesser quality of life than a transplant. And, despite 
this decision, the doctor would still satisfy the quality of care goals, even 
though it is apparent that better options are available.  

Medical schools, medical educators, medical associations, hospitals and 
the like must advance remedying medical racism as a topic of education and 
basic orientation to the medical profession.  This will save lives and improve 
medical care.
D. Litigating health care access

The civil rights movement spawned various legislation, resulting in 
notable and influential litigation and advocacy to reduce health disparities 
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due to race.240 At the time, these class-action lawsuits were a substitute for 
true access to health care in that they were used to open doors in health care 
that were closed due to discrimination. Unlike the employment and housing 
contexts, however, there was no independent federal statutory framework 
governing civil rights enforcement in health care access, other than Title VI 
of the Civil Rights Act of 1964,241 which extended to public accommoda-
tions (e.g. hotels, restaurants, but not health care), employment, and federally 
funded programs, such as Medicare. This resulted in intermittent involvement 
by the major civil rights advocates, such as the NAACP Legal Defense & 
Educational Fund (“LDF”).242 Even though the legislative history of Title VI 
reveals the federal lawmakers’ intent to include health care when they enacted 
it, organized medicine was able to effect a carve out for physicians in private 
practice.  Organized medicine opposed the idea that receipt of federal funds 
(e.g. Medicare) would expose them to anti-discrimination laws, thus forbidding 
physicians from continuing to select their patients as they chose.243 Thus, the 
Johnson administration orally pledged not to enforce Title VI against physi-
cians in private practice.244 However, it required every hospital that intended 
to participate in the Medicare program to sign a Title VI pledge that it would 
not discriminate.245  

The Nixon administration dismantled much of the gains made through the 
Johnson administration by disconnecting federal spending laws from federal 
spending programs and stripping away the authority of federal civil rights 
officials from meaningfully enforcing Title VI, and thus, by the mid 1990s, 
active government enforcement of Title VI had all but ended.246

The ACA relies upon the same enforcement laws that have been in existence 
for decades to eradicate discrimination in health care, Title VI of the Civil 
Rights Act of 1964. Thus, it follows the same course of failure in ensuring 
that African Americans and other people of color will not be able to fully 
participate in America’s health care system due to race discrimination.  Sec-
tion 1557 of the ACA prohibits discrimination in health care programs on the 
basis of race, color, national origin, sex, sex stereotypes, gender identity, age, 
or disability.  The pertinent section of the text is as follows: 

Except as otherwise provided for in this title (or an amendment made by this 
title), an individual shall not, on the ground prohibited under title VI of the 
Civil Rights Act of 1964 (42 U.S.C. 2000d et seq.), title IX of the Education 
Amendments of 1972 (20 U.S.C. 1681 et seq.), the Age Discrimination Act of 
1975 (42 U.S.C. 6101 et seq.), or section 504 of the Rehabilitation Act of 1973 
(29 U.S.C. 794), be excluded from participation in, be denied the benefits of, or 
be subjected to discrimination under, any health program or activity, any part of 
which is receiving Federal financial assistance, including credits, subsidies, or 
contracts of insurance, or under any program or activity that is administered by 
an Executive Agency or any entity established under this title (or amendments). 
The enforcement mechanisms provided for and available under such title VI, 
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title IX, section 504, or such Age Discrimination Act shall apply for purposes 
of violations of this subsection. 247 

Section 1557 provides that a person shall not be excluded from participation 
in, be denied the benefits of, or be subjected to discrimination on the grounds 
prohibited under, among other laws, Title VI of the Civil Rights Act of 1964, 
under any health program or activity, any part of which is receiving federal 
financial assistance, or under any program or activity that is administered by 
an Executive Agency or any entity established under Title I of the Affordable 
Care Act or its amendments.  Pursuant to Section 1557, the Office of Civil 
Rights (“OCR”) is responsible for enforcing Section 1557, just as it is for Title 
VI.  The law became effective when ACA was enacted, and OCR has been 
receiving and investigating complaints under Section 1557.248 But extending 
Title VI provisions to the ACA is unlikely to result in racial equality within 
the health care system, since Title VI has historically been unable to create 
health care access for blacks.

At the time of the enactment of Title VI:
Discrimination against Negro hospital patients was flagrant and widespread.  
They were housed in segregated wings or floors and forced to use separate 
waiting rooms, nurseries, cafeterias and clinics.  In many cases Negroes were 
entirely excluded from hospital facilities.  Negro physicians were refused staff 
privileges at any but all-Negro on inner-city hospitals.  Most nursing homes 
were restricted to whites, although over ninety percent had patients supported 
by federally assisted public welfare agencies.  Even state-owned or operated 
health facilities, such as mental health institutions, tuberculosis sanitariums 
and charity hospitals were in many cases segregated by law.249

Title VI of the Civil Rights Act prohibited racial discrimination in federally-
assisted programs and activities.250 It provides:

No person in the United States shall, on account of race, color, or national 
origin, be excluded from participating in, be denied the benefits of, or be 
subjected to discrimination under any program or activity receiving Federal 
financial assistance.251

Title VI applies to all states and providers receiving federal assistance in 
various medical facilities or programs, such as hospitals, nursing homes, men-
tal health centers, Medicaid and Medicare, and public assistance programs.252 

Title VI was enacted to protect against unlawful race, color and national origin 
discrimination in access to health care and social services.253

The Office of Civil Rights is the federal government agency that is re-
sponsible for enforcing Title VI and ensuring “that people have equal access 
to and an opportunity to receive services from all HHS-funded programs 
and services.”254 

Notwithstanding that federal funds accounted for nearly half of hospital 
care, a third of nursing home care, and nearly a third of physician fees in 
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the 1990s, Title VI claims have not been frequently utilized in health care 
matters.255 Thus, federal dollars continued to support racial discrimination, 
in spite of Title VI. And, although Title VI authorized federal agencies to 
withold funding from facilities that discriminate on the basis of race, the 
federal government has done little to enforce the provisions of Title VI in 
the health care arena.256 Thus, a year after the passage of Title VI, the United 
States Commission on Civil Rights found health care discrimination to be 
widespread, and litigation to be of little help.257  

Overall, the application of Title VI to health care has proven insurmountable 
primarily because of the strict legal standards and the complex organization 
of the health care system.  Because hospitals pledged not to discriminate 
to receive federal funding, the legal challenges were largely centered on 
discriminatory impact, rather than intentional discrimination.  However, 
discriminatory impact cases require significant amounts of relevant statisti-
cal data, which neither Title VI or Medicare/Medicaid standards requiredto 
be collected.  Thus proof of racial disparity was virtually impossible to find.

ACA Section 4302, however, requires the collection of data on “race, 
ethnicity, sex, primary language, and disability status for applicants, recipi-
ents and participants” and that this data be reported in a form accessible to 
researchers and the public.258 The data collection can aid in the reduction 
of race disparities in health care by identifying and measuring disparities, 
designing and implementing programs and interventions to address race dis-
parities, monitoring progress in reducing disparities, and tweaking programs 
and interventions to achieve greater equality on health care.  Although there 
are some barriers to the effective collection of data, such as the concerns 
and perceptions of the members providing the data, limitations of resources, 
and inefficient information systems for data gathering, collecting data from 
health plans, purchasers, and health care providers would provide informa-
tion to improve medical care, as well as provide evidence of racial disparity.  
Depending upon how this data is used, it can potentially reveal and begin to 
repair the discrimination that persists in medical treatment on a large scale.  

E. Early detection versus prevention
The ACA requires that most health plans cover preventive care without 

cost-sharing, which is quite beneficial to patients.  In fact, over 71 million 
Americans directly benefitted from this provision of the ACA.259  However, 
the ACA views preventive care as early detection care, which is not neces-
sarily coextensive with true preventive care. For example, early detection of 
cancer is based upon patient education and screenings,260 while preventive 
care is a bit different.  For example, vitamin D and not smoking may help to 
prevent cancer; and exercise and protecting your eyes may help to prevent 
glaucoma.261 Therefore, there needs to be more emphasis on prevention as well 
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as early detection, such as screenings and mammograms. Prevention requires 
education—education in diet, nutrition, exercise and health. Prevention also 
puts the ball back in the hands of the patient, allowing the individual to take 
control of his or her health. This could be accomplished with the assistance of 
community health workers, who could help individuals manage their health 
plans, unexpected co-pays and deductibles, compliance with treatment plans, 
and prevention of disease.262 Community health care workers could also assist 
patients with multiple chronic conditions—often affecting people of color—
who commonly lack access to timely, high-quality care due to poverty and 
homelessness, lack of transportation,263 and racism.264 

VIII. Conclusion
Racism has had a significant negative impact on the health care of blacks 

and other people of color in the United States. The ACA is truly the first time 
that African Americans have collectively had significant access to health care. 
It is noteworthy that America’s first African American president is chiefly 
responsible for this access. The ACA is an aggressive and strategic effort to 
cure many of the ills affecting blacks and other people of color in health care.

President Obama believes that the ACA is working.  His assessment is based 
on statistics that reveal reductions in hospital admission rates, numerous lives 
being saved, tens of millions of insured Americans who had not previously 
had insurance, and a slowdown in the growth of health care spending.265  In 
addition, the repeated failure of the Republicans to repeal the law is a victory, 
even with the recent set back from Burwell.  As President Obama stated:

The bottom line is this for the American people: the Affordable Care Act, this 
law, is saving money for families and for businesses. This law is also saving 
lives,” the president said. “It’s working, despite countless attempts to repeal, 
undermine, defund and defame this law...it’s not the fiscal disaster critics warned 
about for five years.266

The ACA is working, and even for the most vulnerable among us. Racial 
minorities, low-income workers, and immigrants are the greatest beneficiaries 
of the ACA, and because of the ACA, the number of lower-income children 
getting health coverage continues to rise.

Many will not recognize the ACA’s successes for political reasons. When 
the historic findings were released revealing the record lows for the uninsured 
in the eight year history of the poll, even the mainstream news media largely 
ignored it.267 And Obamacare has even been good for the U.S. economy.268 

Before the ACA the uninsured population was steadily rising and so were 
health care costs.  For the first time in America’s history, health care is, at least 
theoretically, accessible to nearly all people. The ACA is a great accomplish-
ment, albeit an imperfect one. It is enormous, complex, and ambitious.  It is a 
model of progress, not perfection. However, if Americans continue to support 

the color of pain part II



16   national lawyers guild review 

the ACA and it continues to evolve to meet their needs, it will accomplish its 
lofty goal: accessible, affordable, quality health care for all.
_____________________
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WATCHING THE WATCHERS:  
MONITORING POLICE PERFORMANCE  

AS PUBLIC SERVANTS

Introduction 
If a picture is worth a 1,000 words, what is a video worth? Apparently, 

quite a bit more. 
The proliferation of cell phone cameras has raised a new debate: whether 

people can record the activities and conduct of police in public areas. Several 
cases are making their way through the courts in which police officers arrested 
people for video recording police officers or for refusing to stop recording 
when asked. Courts have struggled with the appropriate framework to analyze 
the issue, with no clear consensus.1 

However, the employment relationship is rarely, if ever, explored as a 
remedy to this jurisprudential confusion. Here, we argue that if employers 
may record their employees, then people, as employers of the police, likewise 
should be able to record the police when in public. 
History 

The importance of such a right by the public should not be understated.  
As recognized by our Supreme Court:  

[E]xposure to public view both reduces the ability of an unscrupulous policeman 
to use illegitimate means to elicit self-incriminating statements and diminishes 
the [citizen]’s fear that, if he [or she] does not cooperate, he [or she] will be 
subjected to abuse.2

Monitoring police activity is nothing new.  From the earliest days of our 
colonial history, monitoring police activity has been a concern. The Third 
Amendment addresses, primarily, records kept in Massachusetts and else-
where, where colonists could register complaints against occupying British 
officers (similar to today’s military police forces), who were enjoying the 
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services of inns and places of hospitality while refusing to compensate 
innkeepers and landlords.3 The colonial policemen, particularly in the port of 
Boston, were known for their corruption, violence, and disregard for colonists’ 
safety.4 This same misuse of power existed in England, despite training manu-
als and written orders demanding something substantially different. Consider, 
for instance, the ideals expressed in the Constables’ Manual for His Majesty’s 
London Metropolitan Police Service:

There is no qualification more indispensable to a Police Officer than a perfect 
command of temper, never suffering himself to be moved in the slightest degree, 
by any language or threats that may be used; if he does his duty in a quiet and 
determined manner, such conduct will probably induce welldisposed [sic] by-
standers to assist him should he require it.5

For years, the conversation attempting to reconcile the formal orders to 
police with the frequently ugly reality of imposing law on the streets sat 
dormant.  The monitoring of police was thought at one time  to be expensive, 
technologically infeasible, and inviting of hearsay. Today, monitoring police 
activity is cheaper, and feasible, due to the advent of inexpensive audio record-
ing equipment, video cameras, high-resolution photography,6 and (eventually) 
cameras attached to telephones,7 lamp posts, taxicabs, stairwells,8 police cars,9 
restaurants,10 and automatic teller machines. 

George Holliday’s now-famous videotape in 199111 only began to  restart this 
conversation in a modern context. Holliday observed and recorded, as Rodney 
King, an African-American taxi driver, was beaten by eight police officers 
armed with tasers and batons. The then-year-old organization “Copwatch” 
(sometimes spelled “Cop Watch” or “CopWatch”) of Berkeley, California used 
the incident to encourage citizens to videotape, photograph, and otherwise 
make records of police misconduct.  

It is notable that, at the time of the famous trial, there is no record of any 
attorney questioning Mr. Holliday’s right to film the events, the public street, 
or the police officers involved. To be clear, though evidentiary arguments were 
raised as to the film’s admissibility as evidence, no record exists of arguments 
made at trial as to the (im)propriety of the recording itself as an activity.  

Ten years after the Holliday tape, the Supreme Court noted  the useful-
ness of videotapes of alleged police brutality incidents in Saucier v. Katz.12 
In that case,13 plaintiff’s recollection of which officers pushed or shoved him 
was supported by a television newscast’s footage, which included video of 
the police loading the suspect Katz into the vehicle. The videotape showed 
that the officer on the passenger side of the van used force, not the officer on 
the driver’s side of the van.  The court stated:   

Katz’s reluctance directly to charge Saucier with pushing or shoving is under-
standable in view of a television news videotape of the episode Katz presented 
as an exhibit to his complaint. The videotape shows that the shove, described 
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by Katz as gratuitously violent, came from the officer on the right side of the 
police van, not from the officer positioned on the left side. It is undisputed that 
the officer on the right is Parker, the officer on the left, Saucier.”14

The value of recording police activity is indisputable. Not only can it protect 
the public by indelibly documenting police behavior, it can likewise protect the 
police from exaggerated, fabricated, or unfounded claims of police brutality. 

Explanation of analytical framework
The prevailing framework that we propose for citizens interacting with the 

police is rooted not in civil rights law, but in the employment relationship. It 
is here that we find the most compelling argument for citizen surveillance of 
the police.This is not a matter of whether citizens can engage in surveillance 
of the police force; it is a matter of whether police, as employees, can be held 
accountable by their employers (the citizenry).

Police are employees of the taxpayers; the streets they patrol are work-
places furnished by the taxpayers. The weapons, walkie-talkies, flashlights, 
and vehicles they use are assets purchased by the taxpayers. These taxpayers 
should be able to monitor the behavior (or misbehavior) of these employees, 
the events (ordinary and extraordinary) occurring in the police workplace, 
and the use (or misuse) of these assets. The citizen can observe his or her 
other employees—the man collecting the garbage in the alleyway, the woman 
collecting the tolls at the bridge, the politician explaining why he should be 
re-elected. It is unclear at best why police officers should be treated differently 
from the taxpayer’s other employees or why the citizen’s right to supervise 
(or scrutinize) the work being done on his or her behalf should be diminished 
in the presence of one particular type of public employee.15 

While we recognize that the role of police as investigators and (occasionally) 
adversaries of their employers is unusual, it is not sui generis. Other actors 
drawing remuneration from the public purse (Federal Bureau of Investigation 
agents, federal and state prosecutors, building inspectors, Internal Revenue 
Service auditors, patent examiners, and so forth) successfully reconcile their 
occasionally-adversarial position to the citizens who employ them while em-
bracing processes allowing accountability, appeal, review, and transparency.

A circuit split in the making: pedigree and problems
While no circuit court has held that there is no right to photograph or record 

police officers as they go about their duties, some have ruled the right is not 
clearly established. This is problematic, in that unless the right to record the 
police is clearly clearly established,16 the police violating this right are entitled 
to qualified immunity protection and hence cannot be sued.17 The right to 
record the police in such jurisdictions becomes toothless, as Judge Gerald A. 
McHugh writes in Gaymon: “Suffice it to say that dismissing this Complaint 
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at the pleading stage given the record before me would risk rendering the Bill 
of Rights meaningless.”18

The Third Circuit is likely to be the next battleground for the question of a 
right to record police officers as they go about their business. In July 2015, a 
district court judge19 in Philadelphia ruled a case could move forward involving 
the arrest of a bystander because she recorded police activities in the absence 
of guidance from the Third Circuit on the issue.20 While the courts provide 
“breathing room” for officers to make “reasonable but mistaken judgments” 
about legal questions, the reasonableness of these mistakes is a valid ques-
tion.21 Video footage and other evidence may help clarify the reasonableness 
of officers’ actions and give context to officers’ decisions.22

The District Court in Pennsylvania appeared to root its decision in a theory 
similar to our own, that auditing the performance of police officers as public 
employees and public servants is central to the role of the citizen, even in 
the context of an adversarial scenario between a citizen and police, such as 
an arrest.23 Citing Losch, that court notes police use of “a criminal action to 
penalize the exercise of one’s First Amendment rights is a [Constitutional] 
deprivation.”24 Regarding the importance of video recordings of police ac-
tivities, the District Court in Pennsylvania noted, “Videotapes by citizens 
have proven to be indispensable in bringing to light instances where police 
unfortunately misused their power.”25 At oral argument in Gaymon, defense 
counsel (representing the police officers who arrested Gaymon and Purnell 
for videotaping and insisting that they had the right to videotape) struggled 
to defend the officers’ actions and did not invoke any arguments as to the 
officers’ privacy interests while performing their duties:26

The Court: And you would agree with me that standing inside on one’s porch 
simply videotaping, that could not be considered disorderly conduct by any 
reasonable definition, could it, sir?
[Defense Counsel]: If [a person is] standing inside [his or her] home and vid-
eotaping outside, no, I don’t think so… 26

But the locus of the porch, though helpful to plaintiff Gaymon and fre-
quently referenced by Judge McHugh, is not a necessary ingredient to reach 
this result. The Third Circuit dealt with the pertinent question, albeit in a 
slightly different context, years ago in Kelly v. Borough of Carlisle.27 We 
call attention to the fact that, in that case, the Third Circuit, referencing 
Pennsylvania law, noted that even covert recordings of police officers would 
be allowable.28 However, this change in interpretation is rapid: At least one 
judge has found the right to record police officers’ activities in public was not 
clearly established as recently as 2011.29

Meanwhile, the Second Circuit’s silence on this issue forced District Court 
judges in New York to decide, with little applicable precedent, whether it was 
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permissible for a mix of professional and amateur videographers to create vid-
eos of police activity during the Occupy Wall Street protests. Judge P. Kevin 
Castel30 ruled that  a right to record police exists as they perform their duties.31 
He invoked a First Amendment framework, concluding, “a reasonable police 
officer would have been on notice that retaliating against a non-participant, 
professional journalist for filming an arrest under the circumstances alleged 
would violate the First Amendment.”32

Particularly interesting is the intersection of the heightened privacy interest 
in the plaintiff’s home with the question of whether there is a right to record 
police activity as in Gaymon. Results alternative to the one in Gaymon would 
lead to a special status for police officers – when a police officer wandered into 
a home security camera’s view and objected to its presence, the homeowner 
would potentially be in violation of the law (even if the camera had existed for 
years and even if the homeowner didn’t intend to film police activity). Judge 
McHugh goes further than to point out this single unusual outcome, asserting, 
“officials can still be on notice that their conduct violates established law . . . 
in [new] factual circumstances [whether or not their behavior or misbehavior 
is being recorded].”33

When a person arrested for videotaping counters that the arrest itself is 
illegal, thus insisting the videotaping was not illegal, the police officers cannot 
make an arrest on other grounds (such as disorderly conduct) simply because 
the officers dislike the arrestee’s observation.34 A citizen’s observation that 
a police officer’s conduct is improper cannot itself be disorderly conduct 
or interference with police operations.35 Nor can a bystander recording an 
arrest be detained for offering commentary on the police activities, police 
procedural errors, or police violence he or she witnesses while recording.36 
Simply because the statements or opinions offered by the person videotap-
ing may annoy or perturb the officers is not sufficient to make voicing those 
statements or opinions a crime.37

The current state of affairs is that videotaping or otherwise recording police 
activities remains a risky activity in some jurisdictions, particularly those 
where a savvy officer may recognize no clearly-established right to record 
has been found (and hence qualified immunity holds38).39

The framework in theory and as applied
Rather than adopting First Amendment40 or Due Process41 arguments for the 

right of citizens to record the behavior of police officers for later scrutiny, we 
adopt a theory finding this right in the employment relationship. Citizens employ 
the police and provide the vehicles, firearms, computers, and handcuffs that 
allow the police to do their work. Citizens also provide more pedestrian support 
for police work, from laundering soiled police uniforms to paying for the email 
systems and websites police officers use to communicate with the community.

watching the watchers
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While this employment framework is a somewhat novel argument in the 
context of modern American jurisprudence, it is hardly without precedent. 
Its patrilineage can be traced to Juvenal’s most famous quotation (Quis 
custodiet ipsos custodes?), Plato’s comments on the duties of the citizen, 
and Cicero’s concerns as to the monopoly on violence. Taking these in turn, 
Juvenal’s oft-quoted passage (originally applied to guarding the purity and 
monogamy of wives),42 taken to its logical end, suggests that a person’s actions 
(or restraints from action) must be governed by his or her own compass rather 
than by others. Plato’s Republic suggests at several points that the misuse of 
power against the citizen is one of the evils against which society must stand 
watch43—this threat of tyranny risks harm to an “upright citizen” who must 
both endure and subsidize scrutiny. Cicero commented often on the dangers 
of delegating a right to violence to the police and the failure of restraint where 
violence is available.44

In Plato’s vision of the ideal society, the Guardians (who protect society) 
are employees of the citizenry and hence accountable to them – yet, the 
Guardians are also empowered to exert power over the citizens, even using 
violence. In the United States, there is no question that the police are the 
employees, directly or indirectly, of the taxpayer. This alloys with Plato’s 
concept but stands in contrast to Sir Robert Peel’s ideal45 in which the citizens 
are the police (in essence, the citizens police each other with no delegation 
of the right to violence). And, in the United States, employers enjoy broad 
rights in monitoring and controlling how employees use the assets provided 
to them. Misuse, when identified, can be recorded by the employer for later 
use in human resources disputes,46 civil litigation,47 or even as evidence in a 
criminal matter.48

Courts have consistently held that employers enjoy broad latitude in investi-
gating the misuse of resources by their employees. By analogy, citizens should 
enjoy similarly broad latitude in investigating the performance (or non-perfor-
mance or mis-performance) of duties by their employees in the police force. 

Most police officers are not stealing from the public purse, but the of-
fense need not rise to the level of embezzlement for employer investigation 
of employees to be appropriate and allowable. The law allows for substantial 
and invasive investigation of the employer’s concerns of employee misuse of 
resources.49 For thirty years, it has been established that public employees 
(and police officers are public employees) enjoy only a limited expectation of 
privacy when they are going about their duties—this includes when securing, 
or investigating improper use of, state property.50 A police officer’s improper 
or unnecessary use of force against suspects, unwarranted searches, or harass-
ment of civilians often involves state property – a firearm, a Taser,51 a motor 
vehicle, a flashlight, a melee weapon,52 and so on. This is not to mention the 
taxpayers’ purchase of the officer’s badge itself, entitling the officer to act 
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properly (or improperly) with the authority of the State. In investigating the 
use (or misuse) of state property, the observation of, recording of, and audit 
of a police officer’s use of state property is proper. Citizens should feel free 
to – and empowered to – monitor police behavior (or misbehavior) to ensure 
police personnel and property are used appropriately.

This right to observe, monitor, and audit the police as employees of the 
citizenry is especially important when police officers are in public, in uni-
form, representing the government. The courts have long recognized that 
interactions between police and the citizenry often happen in public view.53 
To the extent that police interact with the public in plain view of onlookers, 
the police cannot argue the street suddenly becomes the police officer’s “of-
fice” or place with an expectation of privacy.54 If a court were to hold55 that 
a police officer can suddenly expect his or her conduct to be private on the 
street, when no civilian on the same street moments earlier could invoke or 
assert an expectation of privacy, it would be counterintuitive at best and would 
seem to run counter to an overarching cultural expectation that the street is 
a public place subject to observation.56

There is no doubt or question as to whether a citizen has the ability and right 
to observe the public way (for which he or she paid) and to record (through 
writing, photography, film, or even poetry) the things he or she observes in 
plain sight, even crimes.57 No interpretation – whether rooted in the Fourth 
Amendment or other frameworks – adopted by the courts suggests a person, 
police officer or not, has a heightened expectation of privacy working in the 
street, moving upon the public way, or in view of bystanders who can spec-
tate without trespassing.58 Even things on private land, beyond the bounds 
of the public way, are vulnerable to the citizen’s wandering eye and casual 
scrutiny. One may walk down the sidewalk while noticing his neighbor’s new 
automobile parked in a private drive or examine the home next door’s lawn 
and compare its greenness to her own lawn’s without offense or tort or crime. 
Similarly, a citizen should be able to observe police roving around the neigh-
borhood, performing their duties, or interacting with his or her fellow citizens. 

To reach any other conclusion, one must adopt the view that a citizen’s 
ability to observe and record his or her surroundings is limited by the mere 
presence of a police officer. If true, the operative mechanism would be sui 
generis in U.S. law. If, when a police officer is nearby, a citizen enjoys fewer 
rights to observe (and make records of observations about) his or her sur-
roundings, then how would a citizen monitor and audit the performance of 
the police as his or her employees?59

Proposal to avert a circuit split
Although police officers may enjoy some (very limited) expectation of 

privacy when performing tasks in their offices,60 this reasonable expectation 
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of privacy diminishes to zero when the police officers venture into the street. 
The matter to be resolved by the Circuits—and perhaps even the Supreme 
Court—in the coming years can be bifurcated into two fundamental ques-
tions. First, whether a police officer should be able to command a citizen to 
stop recording or photographing the police officer’s conduct of his or her du-
ties.  Second, whether, if the citizen does not comply, the police officer can 
reasonably use force (or threat of force or arrest) to interrupt the recording 
and detain the citizen.

We suggest, as to the first issue, that a police officer may state his or 
her preference for a citizen to cease recording or photographing just as a 
police officer may ask a citizen to talk a bit more loudly or softly or clearly 
during a non-custodial or pre-custodial61 interaction. However, as to the 
second issue, just as the citizen’s failure to adjust the volume or enuncia-
tion62 of his or her speaking would not itself be grounds for an arrest for 
disorderly conduct, the citizen’s continued recording or photography is 
not itself disorderly. 

The attitude of police officers around cameras—or belligerence when 
confronted with cameras, in some cases—may intimidate some videographers 
and photographers who may discontinue recording, feeling threatened with 
violence or arrest. This kind of intimidation can be thought of as having a 
“chilling effect”63 on listening, rather than on speaking.64 For instance, in a 
2013 incident in Charlotte, North Carolina, a man was videotaping police as 
they performed their duties at a public campground.65 A Darlington County 
deputy approached the civilian observer and asked, “Do you want to go to 
jail?” Whether the deputy was actually intending to affect an arrest is irrel-
evant; as the Court memorably observed in NAACP v. Button that “the threat 
of sanctions may deter . . . almost as potently as the actual application of sanc-
tions . . . .”66 Then, without further warning, the deputy reportedly ripped the 
camera out of the bystander’s hands and shoved the bystander to the ground. 
This kind of harassment, intimidation, and unprofessional behavior may not 
always be prevented by the presence of a camera, but the utility of a recording 
after the fact cannot be overstated. 

Conclusion
We urge the adoption of a sweeping right—rather than limited privilege 

—to record police as they go about their duties in public places or in public 
view. We further urge the creation of a right to record police on the recorder’s 
private property or on other private property visible from the public way 
without trespass. We ask that courts find this right not in the First or Fourth 
Amendments, though both lineages of jurisprudence inform questions as to 
recording, but in the unique employment relationship between members of 
the public and the police force.
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This approach would lead to the same result in the Gaymon and Higgin-
botham cases, but would both unify and simplify the logic applied in those 
cases and in other similar fact patterns. Further, it would root the right to 
record police operations in the oversight of the police by the public rather than 
framing the recording of police as an exercise of First Amendment rights to 
film in public. While we believe that the recordings at issue in Gaymon and 
Higginbotham and other similar cases are protected by the First Amendment, 
the issue of recording police officers on duty embraces a loftier goal of public 
servant accountability. It would also elevate the activity of recording police 
officers from an annoyance about which officers can complain to a mechanism 
for public examination of police activity; in other words, police should no 
more be able to complain about being recorded than they should be able to 
complain about having their marksmanship or physical fitness scrutinized. 

The police officers and their equipment are public employees and public 
property, respectively. They are all funded by the public purse. For citizens 
to produce and share photographic, cinematic, and other records of their (and 
fellow citizens’) interactions with their employees and public servants should 
not only be permissible, but encouraged.  As citizens do not directly manage 
the police force, they enjoy power over elected law enforcement officials (and, 
by extension, their many subordinates). As the recent high-profile events in 
Ferguson, Missouri illustrate, people can – and will – take action to pres-
sure these managerial intermediaries to alter the behavior, composition, and 
procedures of the police force.

In sum, we urge that courts to recognize that employers (citizens) have the 
right to make records to assist in affirmatively discouraging or subsequently 
investigating the misconduct of their employees (police officers), the misuse 
of their property (police cars, firearms, etc.), and the risk that the enterprise 
in which they have invested (the police department) may fall into disrepute. 
It is fascinating and tragic that this employment relationship – one that has 
existed for thousands of years in a multitude of societies – is, in America, 
among the hardest to manage. We suggest finding a right, and perhaps even 
a responsibility, to monitor police in this employment relationship clarifies 
and simplifies the relationship between citizen and officer and recognizes 
the citizen as a stakeholder in the business of policing the community while 
offering a consistent and easier-to-apply framework to judges faced with an 
ever-more-diverse range of fact patterns.
_______________________________
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Lisa Lindhorst

ENDING THE UNCONSTITUTIONAL  
TORTURE OF THREE-DRUG LETHAL  

INJECTIONS: A REBUKE  
OF GLOSSIP V. GROSS 

I. Introduction

Oklahoma state officials escorted Clayton Lockett into the execution cham-
ber and strapped him into the gurney.1 The State scheduled what was supposed 
to be a quick and painless lethal injection for 6:00 PM. The executioners began 
by injecting Lockett with midazolam, a controversial and largely un-tested 
muscle relaxant,2 followed by a drug to induce paralysis, and a final drug to 
induce cardiac arrest.3 Sixteen minutes later, after the execution staff should 
have pronounced Lockett dead, Lockett’s face contorted and body tensed. 
His head rose from the gurney and his feet kicked.4 Instead of the virtually 
instantaneous execution lethal injections are supposed to administer, Locket 
suffered for forty minutes before finally dying of a heart attack.5 Lockett’s 
botched execution fueled a fierce Eighth Amendment debate over the consti-
tutionality of Oklahoma’s three-drug lethal injection protocol.6

On June 25, 2014, in response to Lockett’s execution, Charles Warner7 
and twenty other Oklahoma death row inmates sued Oklahoma state officials 
under 42 U.S.C.§ 1983,8 challenging the state’s lethal injection procedures as a 
violation of the Eighth Amendment and seeking to stay their executions until 
a court ruled on the merits.9 Although the Supreme Court refused the stay,10 
the Court granted certiorari on the constitutional issue. On June 29, 2015, 
in a fractured 5–4 decision, the majority declared Oklahoma’s three-drug 
lethal injection protocol constitutional over scathing dissenting opinions.11 
Glossip v. Gross marks the second time that the Supreme Court has upheld 
the constitutionality of the lethal injection, which has been a controversial 
execution method since its inception in 1977.12 The Court first assessed the 
constitutionality of the lethal injection in its 2008 Baze v. Reese opinion,which 
ruled constitutional the particular three-drug lethal injection that states used 
at the time.13 The Baze Court also outlined an oft-cited Eighth Amendment 
test that declares a method of execution to be cruel and unusual punishment 
if it presents a “substantial” or “objectively intolerable” risk of “serious harm” 
compared to “known and available alternatives.”14

______________________
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The lethal injection drugs the Baze Court analyzed are no longer available, 
and the new, largely untested drug combinations that states, such as Oklahoma, 
experiment with today fall far short of the Baze constitutionality standard.15 
This article argues that the Gross majority opinion erred in declaring Okla-
homa’s use of midazolam16 and the reckless manner in which prison officials 
administer three-drug lethal injections constitutional under the Baze test, 
and explains that a single-drug lethal injection is a viable, more consistent, 
and more humane alternative to the current torture regime. Given the current 
state of death penalty law, even anti-death penalty absolutists must recognize 
the importance of coupling their arguments for abolition with those urging 
smaller reforms that bring the law closer to that ultimate goal.

Part II surveys the controversy surrounding the lethal injection and the 
Supreme Court’s Eighth Amendment method-of-execution decisions, and 
then introduces both the Gross majority opinion and Justice Breyer’s scathing 
dissent, in which he questions the constitutionality of the  death penalty alto-
gether. Part III applies the Baze test to Oklahoma’s three-drug lethal injection 
protocol and illustrates why, contrary to the Gross majority ruling, Oklahoma’s 
current lethal injection protocol is unconstitutional. Lastly, Part IV examines 
the status of the abolitionist argument in light of Justice Breyer’s dissent.

II. Background: criticism and jurisprudence concerning lethal injections
Although the procedures, doses, and drug types in lethal injection protocols 

vary considerably across states, lethal injection as a class is the primary execu-
tion method in every state that institutes the death penalty.17 Some states still 
permit alternative execution methods,18 but society and lawmakers consider 
the lethal injection the most humane execution method available.19 Though 
humane in theory, the history of botched lethal injections in practice dem-
onstrates otherwise.20 A study of all U.S. executions between 1890 and 2010 
reveals that the rate of botched lethal injections alone more than doubles the 
rate of botched executions across all methods.21 The complications inherent in 
administering multi-drug lethal injections, paired with the largely untrained 
prison employees that administer these procedures and the frequent accidents 
that result, raise concern about the humaneness of this execution method. 
Section A describes the typical lethal injection procedure of administering 
three consecutive drugs and discusses the accidents that are symptomatic of 
this complicated procedure, especially when using the controversial drug, 
midazolam. Section B outlines Supreme Court jurisprudence in Eighth 
Amendment method-of-execution challenges, and Section C introduces the 
Court’s most recent case on this issue, Glossip v. Gross.

A. Criticism and evolution of the lethal injection 
Although execution by lethal injection is supposed to be quick and painless, 

many aspects of the complicated three-drug procedure can and do go wrong, 
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leaving the inmate in prolonged agony. Criticisms of this procedure center on 
the execution staff’s ineptitude, which causes frequent mishap.22 Additional 
criticisms of three-drug lethal injections focus on the trend amongst states 
such as Oklahoma, to incorporate midazolam—a controversial and largely 
untested drug—into what is already a very risky and complicated execution 
procedure. This section first discusses the procedure that states use in typical 
three-drug lethal injections, then overviews criticisms of the lethal injection 
procedure, and finally introduces a single-drug lethal injection alternative  
many states are implementing.
1. Procedural criticisms of three-drug lethal injection protocols

To understand why three-drug lethal injections commonly go wrong, it 
is important to understand what the procedure entails. First, prison guards 
strap the inmate to a gurney and insert intravenous (I.V.) lines into one of the 
inmate’s arms.23 Then, the prison employees inject the inmate with a lethal 
quantity of three drugs: an anesthetic (traditionally sodium thiopental24), fol-
lowed by a muscle relaxant to paralyze the inmate (traditionally pancuronium 
bromide25), and finally potassium chloride to induce cardiac arrest.26 The first 
drug, if given in sufficient doses, protects the inmate from excruciating pain 
associated with the paralysis and cardiac arrest induced by the second two 
drugs.27 If the execution staff administers the procedure correctly, the inmate 
should die within minutes of the first injection.28

One common criticism of the three-drug lethal injection hinges on the 
ineptitude of the prison employees to administer such a complicated medical 
procedure.29 The concern is that prison employees perform this procedure with 
minimal training and with no medical professionals in the death chamber to 
assist.30 The most common accident in three-drug lethal injection procedures 
is the prison employees’ failure to properly administer the anesthetic.31 The 
failure to administer the anesthetic can occur by improperly inserting the 
catheter into the inmate’s vein or by using an ineffective dose of anesthetic.32 
Determining the right dose is particularly challenging with condemned in-
mates because—due to a history of intravenous drug use, obesity, and other 
aspects of poor health—they are at particular risk of being immune to the 
anesthetic effects of the drugs.33 With at-risk inmates such as these, it is es-
pecially important that the prison staff monitor the delivery and reaction to 
the anesthesia to ensure unconsciousness.34 Prisons do not, however, permit 
anyone to monitor the inmate’s sedation level before the next two painful 
drugs are administered.35 Without sufficient anesthetic, the inmate will remain 
conscious as the second drug suffocates him by paralyzing his diaphragm, 
and the third drug—potassium chloride—“inflame[s] . . . [his] sensory nerve 
fibers, literally burning up [his] veins as it travels to [his] heart.”36 An inmate in 
complete agony will still appear calm to witnesses due to the partial paralysis 
that prevents him from crying out.37  
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The complications inherent in three-drug lethal injections, paired with 
the medical incompetence of the execution staff, results in frequent botched 
executions throughout the nation. In Oklahoma’s execution of Lockett, the 
prison staff struggled to find a vein in his arm, so they tried to set an I.V. 
into his groin, which blew out one of his veins and caused blood to squirt on 
him.38 In a Kentucky execution, an improperly trained prison guard faced 
similar struggles and decided to inject the lethal chemicals into the inmate’s 
neck.39 In Florida, the prison staff “pushed [the needles] all the way through 
the blood vessels into surrounding soft tissue,” leaving chemical burns and 
causing severe pain.40 In Texas, an inmate took forty minutes to die after the 
I.V. popped out of his vein and sprayed the lethal chemicals toward  witnesses.41 
In Missouri, the prison staff strapped the inmate so tightly to the gurney that 
the chemicals stopped circulating, and he was left convulsing.42 In Illinois, 
a kink in the I.V. tube prevented the drugs from reaching the inmate.43 And, 
in another case, the drugs unexpectedly clogged the I.V. tube and prolonged 
the execution.44 Anesthesiologists blamed the inexperienced prison officials, 
saying that an “I.V. 101” class would have prevented the error.45 In Ohio, prison 
guards inserted needles into the inmate eighteen times in their pursuit of a 
usable vein, and at one point the inmate tried to help them locate a vein.46 
These are just a few of the countless accidents that occur during complicated 
three-drug lethal injection procedures.
2. Criticisms of the inclusion of midazolam in lethal injections

In addition to the complications inherent in three-drug lethal injection pro-
tocols, states such as Oklahoma add greater complication and risk by includ-
ing a largely-untested drug called midazolam as an experimental anesthetic 
replacement. Before 2009, states across the nation uniformly administered a 
standard, well-tested, three-drug cocktail that included the powerful anesthetic, 
sodium thiopental.47 Then, international and domestic laws that abolished 
capital punishment,48 paired with the political resistance to aiding capital 
punishment, forced international pharmaceutical companies to stop selling 
sodium thiopental to the United States for use in lethal injections.49 In 2009, the 
Food and Drug Administration (FDA) stopped licensing U.S. pharmaceutical 
companies to sell sodium thiopental for that purpose as well.50 In order to 
continue killing inmates, capital punishment states were forced to come up 
with new lethal-injection cocktails.51 Without avenues for rigorously testing 
lethal drugs before use, however, the inmates effectively became lab rats.52 
These untested drug combinations resulted in a slew of botched executions 
and subsequent Eighth Amendment challenges, which in turn led states to 
pass secrecy laws to avoid condemned inmates’ attorneys finding out the 
ingredients, effectiveness, doses, and suppliers of these new chemicals.53

One such anesthetic replacement drug that states throughout the country 
began to use is midazolam. Midazolam’s anesthetic qualities, however, dif-

ending the unconstitutional torture of three-drug lethal injections



40   national lawyers guild review 

fer markedly from sodium thiopental, and therefore has a markedly different 
effect on inmates.54 Sodium thiopental is a rapid-onset, short-acting barbitu-
rate55 that hospitals widely use as their general anesthetic because it causes 
unconsciousness within thirty to forty-five seconds.56 Midazolam, on the other 
hand, is not an anesthetic. Rather, it causes muscle relaxation and memory 
loss by enhancing the effect of the neurotransmitter gamma-aminobutyric 
acid (GABA), allowing it to more easily attach to the GABA receptors.57 Mid-
azolam, like all benzodiazepines,58 reaches a “ceiling effect” when there is no 
more GABA available to bind to GABA receptors.59 This ceiling effect often 
occurs before midazolam saturates the person’s nerves to a level necessary to 
induce unconsciousness.60 Arizona’s execution of Joseph Wood demonstrates 
midazolam’s ceiling effect, because despite the state’s administration of 750 
mg of midazolam—fifteen times the normal dose—Wood still gasped and 
writhed for two hours before dying.61 Moreover, even if midazolam does 
cause some level of unconsciousness, it cannot induce a “coma-like” state of 
unconsciousness. Therefore, the inmate may be “jolted into consciousness” 
by stimulation such as the pain potassium chloride inflicts—which is the third 
drug in the three-drug lethal injection sequence.62 Thus, midazolam on its 
own cannot serve as a reliable anesthetic.

 Several states, including Arizona, Florida, Ohio, and Oklahoma, incorpo-
rated the drug into their executions, despite warnings of the ineffectiveness of 
midazolam, and the results were disastrous.63 Ohio was the first state to use 
midazolam in an execution, and the inmate gasped, writhed, and struggled for 
air for twenty-six minutes.64 A priest who witnessed the execution described 
it as “ghastly” and “inhumane.”65 Arizona also used midazolam in an execu-
tion, and the inmate gulped and snorted for ninety minutes before he died.66 
The enormity of these botched procedures led Ohio, Arizona, and Kentucky 
to categorically ban midazolam from all prospective lethal injections.67 Okla-
homa then used midazolam in Lockett’s execution, and he writhed in pain for 
forty minutes before suffering a heart attack.68 Thus, although the inclusion of 
midazolam in lethal injections is relatively new, the immediate adverse results 
led to widespread controversy over the humaneness of the drug. 

The sweeping criticisms of midazolam and three-drug lethal injections  
compelled several states to turn to a more simple, consistent, and error-proof 
method of lethal injection that involves only one drug. Single-drug execu-
tions are carried out with lethal doses of a single anesthetic or barbiturate,69 
much like doctor-assisted suicides and euthanasia.70 Ohio was the first state 
to administer a one-drug execution in 2009, and the inmate died within ten 
minutes and showed no sign of suffering.71 Currently, eight states have for-
mally adopted single-drug lethal injection protocols and six more plan to do 
so for future executions.72 Experts throughout the nation are starting to call 
for this alternative. Richard Dieter, the executive director of the Death Penalty 
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Information Center, explained that single-drug executions are “the wave of 
the future” and that “all . . . major death penalty states have been switching to 
a single drug.”73 Additionally, the “Constitution Project”—a highly respected 
think tank composed of bipartisan legal experts—issued a 2014 Report spe-
cifically calling for a single-drug lethal injection.74 The Constitution Project’s 
Report carries particular clout because it is endorsed by experts who both 
oppose and favor the death penalty, including former judges, police chiefs, 
attorneys general and governors who have signed execution warrants.75 The 
trend throughout the nation toward single-drug lethal injections, paired with 
widespread societal outrage over contemporary three-drug lethal injections, 
casts significant doubt on the constitutionality of complicated and experimental 
multi-drug procedures.
B. Evolution of Eighth Amendment jurisprudence on  
 method-of-execution challenges

The Eighth Amendment’s prohibition on cruel and unusual punishment 
limits state execution methods to those that do not inflict pain or suffering 
beyond what is reasonably necessary to induce death. The exact standards that 
the Eighth Amendment imposes have varied over time because the Amend-
ment “draw[s] its meaning from the evolving standards of decency that mark 
the progress of a maturing society.”76 The Supreme Court’s first method-of-
execution decision, Wilkerson v. Utah, upheld the constitutionality of the firing 
squad and instituted the principle that punishments are “cruel and unusual” if 
they involve pain beyond what is normally expected at death.77 Eleven years 
later, the Court expounded the Eighth Amendment principle that execution 
methods must also guarantee a quick and painless death.78 In so deciding, the 
Court explained that New York’s “application of electricity to the vital parts 
of the human body” would undoubtedly cause an instantaneous and painless 
death.79 Half a century later, in Louisiana ex rel. Francis v. Resweber, the 
Court addressed whether a second imposition of electrocution, after an initial 
attempt failed, violated the Eighth Amendment.80 The Court determined that 
the second electrocution attempt did not run afoul of the Eighth Amendment 
because the first failed attempt was an unforeseeable accident, and therefore, 
did not add an element of cruelty to the subsequent execution.81

time, but the opinion established an Eighth Amendment test to determine 
when an execution method would cross this constitutional line.83 Under Baze, 
for an execution method to violate the Eighth Amendment, “a prisoner [must] 
establish that the state’s lethal injection protocol [1] creates a demonstrated 
risk of severe pain” and “[2] that the risk is substantial when compared to the 
known and available alternatives.”84 

The “risk of pain” prong of the test focuses on the amount of pain that 
the execution method could inflict upon the inmate and the risk of accidents 
during the administration of the execution. The Baze Court emphasized 
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that “[s]imply because an execution method may result in pain, either by ac-
cident or as an inescapable consequence of death, does not establish the sort 
of ‘objectively intolerable risk of harm’ that qualifies as cruel and unusual” 
under the Eighth Amendment.85 However, repeated failure—as opposed to 
an isolated accident— would constitute an Eighth Amendment violation.86 
The Baze Court found Kentucky’s inclusion of sodium thiopental in its three-
drug cocktail87 eliminated any significant risk of pain because, if the prison 
employees properly administered the anesthetic, the prisoner would not feel 
the subsequent injection of drugs.88 

The Court further explained that “[a] state with a lethal injection protocol 
substantially similar to the protocol [upheld in Baze]” would not present an 
unconstitutional risk of pain.89 The Court did, however, recognize that without 
a proper dose of sodium thiopental to render the prisoner unconscious, there 
would be a “constitutionally unacceptable risk of suffocation from the ad-
ministration of pancuronium bromide and of pain from potassium chloride.”90 
Thus, to meet the first prong of the Baze test, the inmate must either prove that 
the drug combination itself presents a substantial risk of pain, or that there 
is substantial risk of accident during the procedure that would cause pain.91

The “viable alternative” prong of the Baze test includes a comparison to 
other, equally effective methods of execution the state could implement that 
would substantially lower the risk of pain.92 In Baze, the Court rejected the 
petitioner’s argument that a single-barbiturate injection was a viable alterna-
tive because such a method had “not been adopted [or tried] by any State.”93 
The Court explained that “Kentucky’s continued use of the three-drug 
protocol cannot be viewed as posing an ‘objectively intolerable risk’ when 
petitioners have proffered no study showing that the one-drug method is an 
equally effective manner of imposing a death sentence.”94 The drastic change 
in the availability of lethal injection drugs and consequent slew of botched 
executions since Baze, however, paved the way for the re-assessment of the 
constitutionality of three-drug lethal injections in Glossip v. Gross.95

C. Glossip v. Gross:  Constitutional challenge to  
Oklahoma’s three-drug  lethal injection

Despite the clear agony and torture Oklahoma subjected inmate Clayton 
Lockett to during his April 29, 2014 execution, in Glossip v. Gross the United 
States Supreme Court upheld the constitutionality of Oklahoma’s three-drug 
lethal injection protocol. The three-drug lethal injection Oklahoma used on 
Clayton Lockett96 caused him to strain on the gurney in what seemed to be 
extreme pain and exclaim “something is wrong” and the “drugs aren’t work-
ing.”97 The initial drug, midazolam, failed to induce Lockett into a “coma-like 
state,” and he lay in agony for forty minutes until finally suffering a heart 
attack.98 The White House released a statement that the execution “fell short 
of humane standards.”99 
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Dozens of condemned Oklahoma inmates sued the state, citing Okla-
homa’s use of midazolam as a replacement for sodium thiopental as an Eighth 
Amendment violation.100 The United States Supreme Court granted certiorari 
to determine whether it is constitutional for a state to perform a three-drug 
lethal injection that includes midazolam, even though there is great risk it will 
cause the condemned inmate significant pain.101 Oklahoma defended its lethal 
injection protocol by arguing that there was no viable alternative, and that the 
constitutional concerns that may have existed during Lockett’s execution no 
longer exist now because the state substantially increased the dose of mid-
azolam to ensure complete unconsciousness.102 The state also cited Florida’s 
execution of ten inmates with a protocol that incorporates midazolam “without 
serious incident” as reason to support the constitutionality of midazolam.103 

The majority opinion in Gross applied the Baze v. Rees test to Oklahoma’s 
lethal injection protocol and concluded that it did not violate the Eighth 
Amendment. First, the majority held that the condemned inmates failed to 
prove a single-drug lethal injection was a viable alternative, which the court 
deemed a prerequisite for declaring the state’s existing method unconstitu-
tional.104 This finding rested largely on Oklahoma officials’ cursory claim 
that they could not procure drugs for a single-drug lethal injection.105 To the 
contrary, drugs for single-drug lethal injections appear to be widely avail-
able.106 For example, in the short time since the petitioners filed for certiorari 
in this case, three other states carried out six single-drug executions using 
pentobarbital.107 According to Fordham Professor Deborah Denno—a known 
expert in the field of lethal injections—any compounding pharmacy can make 
pentobarbital, and “[y]ou could build a pharmacy in your prison.”108 Texas of-
ficials purchased their pentobarbital from a nearby compounding pharmacy.109 
Oklahoma failed to address why pentobarbital is readily available to states 
throughout the nation but not to Oklahoma. 

Second, the court held that the condemned inmates failed to prove a sub-
stantial risk of significant pain in future Oklahoma lethal injections because 
the state allegedly addressed the errors that caused Lockett’s painful and 
prolonged execution.110 Based on these findings, the court affirmed the Tenth 
Circuit’s decision. Two Justices, however, wrote scathing dissents and high-
lighted the shortcomings in the majority’s analysis. Justice Sotomayor went 
as far as to describe Oklahoma’s execution method as a “chemical equivalent 
of being burned at the stake.”111 

Perhaps the most noteworthy dissent came from Justice Breyer, whose 
41-page opinion explains why he believes “the death penalty, in and of itself, 
now likely constitutes a legally prohibited ‘cruel and unusual punishmen[t].’112 
” Breyer argues that for the death penalty to be constitutional it  must have 
“safeguards sufficient to ensure that the penalty would be applied reliably 
and not arbitrarily.”113 Yet, Breyer cites the astonishingly high number of 
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exonerated death row inmates as proof of the unreliability and error-prone 
nature of capital punishment, and cites the increasingly rare and arbitrary 
imposition of the death penalty as proof that the punishment is “unusual.”114 In 
a particularly illuminating statement, Breyer explains, “[f]rom a defendant’s 
perspective, to receive that sentence, and certainly to find it implemented, 
is the equivalent of being struck by lightning. How then can we reconcile 
the death penalty with the demands of a Constitution that first and foremost 
insists upon a rule of law?115

Breyer further supports his argument through an evaluation of the “dehu-
manizing” effect of spending years on death row leading up to execution on 
condemned inmates. He discusses the torture inherent in solitary confine-
ment paired with a looming yet uncertain death date,116 and adds that, “[g]
iven the negative effects of confinement and uncertainty, it is not surprising 
that many inmates volunteer to be executed...”117 The inherent delay on death 
row, according to Breyer, also “undermines the death penalty’s penological 
rationale, perhaps irreparably so.”118 Breyer explains that this Court itself 
has noted that “if the death penalty does not fulfill the goals of deterrence or 
retribution, ‘it is nothing more than the purposeless and needless imposition 
of pain and suffering and hence an unconstitutional punishment.’ ”119 Finally, 
Breyer ends his opinion with: “I believe it highly likely that the death penalty 
violates the Eighth Amendment. At the very least, the Court should call for 
full briefing on the basic question.” 

The potential call to action imbedded in Breyer’s dissent, paired with the 
scathing criticism of the majority’s analysis that plague both dissenting opin-
ions, indicates that the debate over the constitutionality of the lethal injection 
in America is far from over. 
III. Analysis

The Glossip v. Gross concurring and dissenting opinions simultaneously 
repress the opportunity to challenge modern day lethal injection protocols 
under the Eighth Amendment, and open the door to broader litigation and 
debate over the constitutionality of capital punishment in general. This section 
explains how the majority misapplied the Baze v. Reese test to erroneously 
declare Oklahoma’s three-drug lethal injection that incorporates midazolam 
constitutional, examines the effect a contrary ruling would have on the nation, 
and briefly analyzes the call to action signaled by Justice Breyer’s dissent. .
A. Why Oklahoma’s three-drug cocktail is unconstitutional  
and a call for the adoption of a single-drug lethal injection

The Gross majority opinion misapplied the Baze test and erroneously 
declared Oklahoma’s three-drug lethal injection protocol constitutional. The 
three-drug lethal injection Oklahoma used to execute Lockett120 violates 
the Eighth Amendment under Baze because the use of midazolam paired 
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with the clumsy and inconsistent administration of the injections creates a 
substantial risk of pain, and a significantly safer alternative is now readily 
available. Short of abolishing the death penalty altogether, as Breyer suggests, 
a more constitutionally sound result in Gross would have been a reversal of 
the Tenth Circuit’s ruling, and a mandate that Oklahoma adopt an alternative 
execution method that eliminates the substantial risk of repeating Lockett’s 
excruciating experience. 
1. Oklahoma’s lethal injection is an Eighth Amendment violation under 

Baze v. Reese
In Baze, the Supreme Court conceded that without appropriate anesthe-

sia, the second and third drugs in a three-drug lethal injection would cause 
“constitutionally unacceptable” pain.121 Thus, the determination of whether 
Oklahoma’s lethal injection protocol is “cruel and unusual” under Baze rests 
entirely on the reliability and effectiveness of the first drug—the anesthetic—
to protect against the pain the last two drugs cause. Oklahoma’s particular 
drug combination is unconstitutional under Baze because (a) it produces a 
substantial risk of a prolonged and painful death, and (b) there is a viable 
alternative that substantially reduces the risk of pain. 

a. Oklahoma’s current three-drug protocol  
 produces a substantial risk of pain
Contrary to the Gross majority’s assertions, the petitioners in Gross met 

the first Baze factor because Oklahoma’s three-drug lethal injection protocol 
that includes midazolam presents a “substantial risk” of serious pain. Although 
the Baze opinion explained that any lethal injection protocol substantially 
similar to the protocol the Court upheld in Baze would not create a risk that 
meets this standard,122 Oklahoma’s lethal injection protocol starkly diverges 
from the protocol in Baze. First, three-drug lethal injections, as a whole, are 
significantly less predictable today than they were when the Court decided 
Baze due to the unavailability of sodium thiopental and consequent state 
experimentation with new drugs.123 Second, the inclusion of midazolam in 
place of sodium thiopental further differentiates Oklahoma’s lethal-injection 
protocol from the protocol the Baze Court analyzed.

The significant increase in the number of accidents associated with insuf-
ficiently trained prison employees administering complicated three-drug lethal 
injections since the 2009 Baze opinion is enough to meet the “substantial risk 
of pain” prong of the test. The slew of botched three-drug lethal injections 
over the last several years reveals that prison employees have questionable 
competence to administer these complicated medical procedures.124 Although 
the Baze Court rejected the argument that “an unforeseeable accident” could 
render the entire lethal-injection protocol “cruel and unusual,”125 at the time 
the Court rendered that decision the rate of botched lethal injections was far 
lower than it is today, thus making such untoward incidents entirely foresee-
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able.126 The shortage of sodium thiopental since Baze led states to reduce 
their anesthetic doses, be secretive and experimental about their drug com-
binations, and to seek drugs from unknown suppliers, all greatly increasing 
complications and the risk of accident.127 Moreover, what the Court deemed 
constitutional in 2008 may certainly be unconstitutional in 2015, because 
the Eighth Amendment “draw[s] its meaning from the evolving standards 
of decency that mark the progress of a maturing society.”128 The national 
awareness and outrage over the inhumaneness of three-drug lethal injections 
has increased significantly since Baze, and this indicates a change in societal 
standards of decency.129

In addition to the risk of severe pain associated with contemporary three-
drug lethal injections in general, an isolated look at three-drug lethal injections 
that include midazolam illustrates an even higher risk of pain that was not pres-
ent in the cocktail the Baze court analyzed.130 The Baze Court acknowledged 
that without the proper dose of sodium thiopental, Kentucky’s lethal injection 
protocol would have presented an unconstitutional risk of pain and suffocation 
from the administration of the subsequent drugs.131 The use of midazolam in 
lieu of sodium thiopental raises the very risk against which the Baze court 
cautioned.  Specifically, midazolam’s anesthetic qualities are far inferior to 
sodium thiopental due to the ceiling effect that prevents midazolam from 
inducing a coma-like unconsciousness, and the likely reversal of midazolam’s 
sedative effects when mixed with stimuli like potassium chloride—the final 
drug in the three-drug protocol.132 Although in Gross Oklahoma officials 
argued the state’s increase in the dosage of midazolam from 100mg to 500mg 
since Lockett’s execution makes it a more reliable anesthetic,133 midazolam’s 
ceiling effect renders this dosage increase completely ineffective.134 Arizona’s 
execution of Joseph Wood demonstrates this point perfectly, as the state used 
750 mg of midazolam—250 mg more than Oklahoma requires—yet Mr. Wood 
still gasped and struggled to breathe for hours, because, even in substantial 
doses, midazolam cannot reliably induce a comatose state.135 

The Gross majority failed to address the slew of botched executions across 
the nation that confirm the ineffectiveness of midazolam as an anesthetic 
by applying the Baze test to declare Oklahoma’s three-drug lethal injection 
constitutional.136 Although Oklahoma cited Florida’s use of midazolam in 
ten executions “without significant incident” as proof of the drug’s success, 
all this citation proves, as reiterated in Sotomayor’s dissent, is that Florida’s 
properly-administered paralytic successfully masked the painful results of us-
ing midazolam.137 In Lockett’s execution the prison guards did not administer 
the paralytic properly, which caused viewers to witness his slow asphyxia-
tion.138 If prison employees administer the paralytic properly, the pain is no 
less—the viewers simply do not see the pain beneath the inmate’s paralyzed 
exterior. The paralyzed inmate still fully experiences the suffocation and 
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the agonizing sensation as the potassium chloride literally burns through the 
veins.139 The substantial risk of accidents in contemporary three-drug lethal 
injections in general, compounded with the ineffectiveness of midazolam as 
a sedative, was certainly sufficient for the petitioners in Gross to meet the 
first Baze factor, and the Court erred in finding otherwise.

b. One-drug lethal injection protocols present a viable alternative
Contrary to the majority’s finding in Gross, the petitioners also met the 

second Baze factor because a single-drug lethal injection is a feasible alterna-
tive method of execution that “significantly reduces a substantial risk of severe 
pain.”140 Although the Baze Court rejected the one-drug lethal injection as a 
viable alternative in 2008, the grounds for that rejection no longer exist.141 
Specifically, in 2008, no state had yet used the one-drug protocol, therefore, 
the petitioner in Baze was unable to effectively argue that it was as reliable 
as the three-drug protocol.142 Moreover, because other states had yet to try 
the one-drug method in 2008, it was not a “widely available alternative.”143  
Today, however, single-drug lethal injections are irrefutably viable alterna-
tives because eight states—Arizona, Georgia, Idaho, Missouri, Ohio, South 
Dakota, Texas, and Washington—have each adopted the single-drug lethal 
injection method.144

The Gross majority’s rejection of the viability of a single-drug alterna-
tive is therefore baseless. The majority erroneously placed the burden on the 
petitioners to prove the viability of this single-drug alternative, rather than 
challenging Oklahoma’s cursory claim against such viability.145 Although 
Oklahoma complained that it could not obtain one of the drugs146 states com-
monly use for single-drug lethal injections, well-respected scholars in the field 
reject that claim as well.147 Additionally, evidence shows that pentobarbital 
is certainly not the only feasible drug for single-drug lethal injections. For 
example, in California the state  allows inmates to choose from four possible 
barbiturates for the single-drug lethal injection: pentobarbital, thiopental, 
amobarbital, or secobarbital.148 Similarly, Oregon’s terminally ill patients 
that undergo doctor-assisted suicide have a choice between either seconol or 
nembutal, both of which cause a quick, painless, and certain death.149 

Moreover, from a resource standpoint, using a one-drug rather than three-
drug protocol will not impose significant fiscal hardship on the states, con-
sidering that single-drug injections involve fewer drugs, less machinery, and 
far less medical expertise to administer.150 The single-drug lethal injection is 
also just as—if not more—reliable at inducing death, as has been documented 
by veterinarians that use single-drug methods to euthanize animals, doctors 
that perform single-drug doctor-assisted suicides of terminally ill patients, 
and states that already use one-drug lethal injections.151 

Contrary to the Gross majority’s conclusions, one-drug lethal injections 
also present a substantially reduced risk of pain compared to three-drug 
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lethal injections due to the near elimination of opportunity for accidents. 
First, administering one drug is much simpler than three, which addresses 
the significant concern of an incompetent execution staff.152 Second, the one-
drug method eliminates the risk of subjecting the inmate to suffocation and 
immense pain because the one-drug method does not involve a paralytic agent 
or potassium chloride.153 Thus, because of the substantial risk of pain as well 
as the availability of a viable alternative that significantly reduces the risk 
of pain, the three-drug lethal injection Oklahoma used to execute Lockett is 
cruel and unusual punishment under the Baze test. The majority’s application 
of the Baze test in Gross was therefore incorrect. 
2. Implications of a Supreme Court decision that three-drug lethal 

injections like Oklahoma’s are unconstitutional 
If, through the inevitable slew of botched lethal injection certiorari peti-

tions in the future, the Supreme Court were to reverse its holding in Gross, 
it would result in significant benefits and only a few practical challenges. A 
positive implication of a Supreme Court determination that lethal injections 
like Oklahoma’s are unconstitutional would be upholding the integrity of the 
Eighth Amendment. To date, the Supreme Court has sided with the state in 
every method-of-execution case it has heard.154 This trend will continue to 
degrade the public legitimacy of the Eighth Amendment’s protections unless 
the Court establishes clear boundaries on the amount of pain state-sanctioned 
executions may inflict upon inmates. Eighth Amendment boundary setting 
is particularly important now, when there is widespread scientific evidence 
that contemporary three-drug lethal injections are paralyzing inmates before 
subjecting them to “the chemical equivalent of being burned at the stake.”155 
Witnesses in the execution chambers are habitually sickened by the sight of 
these botched executions, and have spoken out about their disgust at witness-
ing torture.156 Thus, a reversal of the Gross holding in a future Supreme Court 
decision is necessary to ensure that no more death-row inmates or witnesses 
suffer this fate. 

Furthermore, although a reversal of the Gross holding in the future would 
solely be a ruling against the particular state in that case, the implications of 
the decision would protect the constitutional rights of condemned inmates 
throughout the nation. The fear of being found in violation of the Eighth 
Amendment in the future would drive states to better train their execution 
staff, put more care and research into the selection of drug combinations and 
dosages, and put more safeguards in place in case a drug does not work. Ad-
ditionally, a determination that a single-drug lethal injection is a constitutional 
alternative will steer the nation towards a more consistent and easily admin-
istrable alternative that will likely produce far less controversy and litigation.

A reversal of the Gross holding would naturally also give rise to a few con-
cerns. One concern may be that the fear of declaring a specific combination of 
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lethal injection drugs unconstitutional could derail the current state of capital 
punishment throughout the nation, force states to clamor for a new method 
or combination of drugs or revert to the older methods of the gas chamber 
or electric chair.157 This concern, however, would become moot if the Court 
simultaneously declares the single-drug lethal injection constitutional, because 
states that use the lethal injection already have the machinery, execution staff, 
and drugs in place to immediately adopt this change.158 

Another related concern, and one Oklahoma raised in Gross, is that many 
states that use single-drug lethal injection protocols use a lethal dose of 
sodium thiopental, which is largely unavailable today because the Food and 
Drug Administration and international laws prohibit the sale of the drug to 
American prisons.159 Single-drug lethal injections, however, can and have 
been successfully administered with other more-widely available drugs such 
as pentobarbital, amobarbital, secobarbital, and nembutal.160

Lastly, critics of a reversal of Gross might fear such a reversal would provide 
condemned inmates with a strong legal backing in their Eighth Amendment 
fight against any execution method states choose to adopt. It is true that inmates 
could cite the new favorable precedent to argue that a multitude of accidents 
related to a particular execution method, or widespread scientific evidence of 
pain associated with that method renders the method unconstitutional. How-
ever, because the long list of brutally-botched lethal injections and evidence 
of pain is so widespread today,161 if another method of execution ever invokes 
a similar level of widespread outrage, then reliance on this precedent may 
well be necessary to garner another judicial victory. Thus, although practical 
challenges may result from a reversal in Gross in the future, the integrity of 
the Eighth Amendment depends on such a ruling.

B. The abolitionist argument in light of  
 Justice Breyer’s Glossip v. Gross dissent 

According to Justice Breyer in his Gross dissent, the integrity of the Eighth 
Amendment may depend on declaring the nation’s use of capital punishment 
as a whole unconstitutional. In his 41-page opinion, Breyer indicates that the 
increasing complications inherent in keeping the nation’s lethal injection re-
gime within the bounds of the Eighth Amendment has reached such a height 
that the time is ripe to consider the broader constitutional analysis of the death 
penalty in its entirety.162 There is no denying that an increasing number of 
people throughout the nation are beginning to share Breyer’s position.163 An 
October Gallup poll indicates that national support for capital punishment 
is at its lowest in decades, showing a consistent decline since the 1990s.164 
However, the unwavering support capital punishment enjoys in a select few 
states means that if national abolishment is the answer, it must come from 
the Supreme Court. 

ending the unconstitutional torture of three-drug lethal injections
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The Supreme Court is seemingly split down the middle when it comes 
to the constitutionality of capital punishment. On one side, it is fairly clear 
that Justices Alito, Thomas and Roberts will never vote to abolish the death 
penalty.165 On the other side, Justice Breyer, Ginsburg, Kagan and Sotomayor 
will almost certainly vote to abolish the death penalty if the issue appears 
before the Court.166 Justice Kennedy provides the key swing vote on the issue. 
Justice Breyer’s dissent seems to indicate that he believes Justice Kennedy will 
side with the abolitionists if now faced with the question. Such an outcome 
seems logical considering Justice Kennedy wrote both majority opinions 
striking down the death penalty for juveniles and child rapists; and, this term, 
he included in an opinion a wholly unsolicited invitation to challenge the 
constitutionality of solitary confinement.167 Justice Kennedy also expressed 
his disdain for solitary confinement in a March 2015 Congressional hearing, 
explaining that isolation in American prisons “literally drives men mad.”168 
Perhaps these humanitarian impulses extend to ending capital punishment 
altogether?

Justice Breyer’s opinion raises the critical issue of timing. Breyer’s invita-
tion may be a signal that the small window in which the abolitionist move-
ment could succeed is currently open.  However, history has shown that if the 
abolitionists prematurely launch the issue to the Supreme Court, it can result 
in severe backlash, as was true after the Court’s Georgia v. Furman deci-
sion.169 Breyer’s decision now presents the abolitionists with the dilemma of 
continuing to whittle away at the margins of the issue or fighting for complete 
abolition.  But waiting any longer to bring the broader question to the Court 
could mean a lost opportunity. After all, this specific Supreme Court makeup 
and public disdain for capital punishment may not present itself synchronously 
again for a long time. This may be the time for action.

C. Conclusion
The death penalty in America has come under unusually sharp and much-

deserved scrutiny due to the frequent accidents and visibly torturous pain 
lethal injections inflict upon condemned inmates. 

The majority in Gross unfortunately continued the Court’s unwavering 
legacy of refusing to deem an execution method unconstitutional. 

When the Court next has the opportunity to rule on an Eighth Amendment 
challenge to three-drug lethal injections, the Court should reverse its holding 
in Gross and determine that the torture states inflict upon their condemned 
inmates in the guise of a seemingly humane three-drug lethal injection can 
no longer stand under the Eighth Amendment. And perhaps, as Justice Breyer 
signals in his dissenting opinion, the time is ripe for the Court to reassess the 
constitutionality of capital punishment in the United States in its entirety.
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Alan W. Clarke
BOOK REVIEW: JUST MERCY

Bryan Stevenson, Just Mercy: A Story of Justice and Redemption, 
New York, Spiegel & Grau, an imprint of Random House, 2014, 336pp.
Paperback 2015

Your Honor … It was far too easy to convict this wrongly accused man for  
murder and send him to death row for something he didn’t do and much too  
hard to win his freedom after proving his innocence. We have serious  prob-
lems and important work that must be done …”
           –Bryan Stevenson, in Walter McMillan’s case.1

It is no longer reasonably debatable that our inefficient, expensive, broken, 
racist, criminal justice bureaucracy wrongfully condemns and executes the 
wholly innocent.  That in itself marks an astonishing reordering of opinion 
since the 1980s when nearly 8 people in 10 supported the death penalty2 and 
a gubernatorial candidate in Alabama ran for office vowing to “fry them 
until their eyeballs pop out.”3 Riddled with race and class biases, the U.S. 
prison–industrial complex also ruins the lives of millions more—mostly poor, 
despised and discriminated–against minorities, generating the second highest 
imprisonment rate in the world, second only to the Seychelles4 and by far the 
largest total prison population of any nation on earth, roundly beating the far 
more populous China for this dubious distinction.5

Since 1973 courts have been forced, over vigorous and sometimes vicious 
opposition from prosecutors and police, to free 156 patently innocent victims 
of America’s experiment with capital punishment.6  While we can never know 
precisely how many innocent people have been killed by the state, scholars 
identify 13 who were executed despite probable innocence.  In the case of 
Carlos DeLuna, evidence that Texas killed—perhaps “judicially murdered” 
would be a better phrase—an innocent man approaches certainty.7 Beyond 
capital punishment, and in our name, the carceral complex deploys a variety 
of formally neutral, seemingly facilitative and supposedly disinterested, but 
in practice racist and classist, mechanisms to ensure quick, inexpensive, but 
fallible convictions with cruelly long imprisonment for those without money 
or resources.  Justitia may wear a blindfold but she unerringly detects race 
and class.

Enter into this Stygian morass a very bright, determined, idealistic, nearly 
broke, and at first splendidly naïve, Harvard trained lawyer, Bryan Stevenson.  
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Just Mercy shines the clearest spotlight yet on our Jim Crow-style judicial 
pipeline to prison or death. What did he do? His conversation with civil rights 
icon Rosa Parks summarizes his project nicely: 

Ms. Parks turned to me sweetly and asked, ‘now, Bryan tell me who you are 
and what you’re doing.’ … 

‘Yes, ma’am. Well, I have a law project called the Equal Justice Initiative, and 
we’re trying to help people on death row. We’re trying to stop the death penalty 
actually. We’re trying to do something about prison conditions and excessive 
punishment. We want to free people who’ve been wrongfully convicted. We 
want to end unfair sentences in criminal cases and stop racial bias in criminal 
justice. We’re trying to help the poor and do something about indigent defense 
and the fact that people don’t get the legal help they need. We’re trying to help 
children in adult jails and prisons. We’re trying to do something about poverty 
and the hopelessness that dominates poor communities. We want to see more 
diversity in decision-making roles in the justice system. We’re trying to educate 
people to confront abuse of power by  police and prosecutors . . . .’
Ms. Parks leaned back, smiling. ‘Ooooh, honey, all that’s going to make you 
tired, tired, tired.’8

Walter McMillian’s wrongful conviction predicated on perjured testimony, 
and a law enforcement cover-up, arguably constitutes Bryan Stevenson’s 
most celebrated case. It exposed nearly everything wrong with our criminal 
injustice system—starting with a racist Alabama judge with the improbably 
appropriate name, Robert E. Lee Key, Jr.—a man who, unlike his namesake, 
never stopped fighting the civil war.  Key’s racism reeked from his first tele-
phone conversation with Stevenson,  “This is Judge Key, and you don’t want 
to have anything to do with this McMillian case. No one really understands 
how depraved this situation truly is, including me, but I know it’s ugly. These 
men might even be Dixie Mafia.”9

And, what was McMillian’s sin? A married, successful black man, he 
outraged the white community by dating a white woman. 

Mr. McMillian, … did not have a history of violence, but he was well known 
in town for something else. Mr. McMillian, … was dating a white woman. … 
And  one of his sons had married a white woman. Roots of suspicion.10

McMillian was arrested, tried, convicted and sentenced to death in Monro-
eville, Alabama, the natal county of favorite daughter Harper Lee.  Her 1960 
classic To Kill a Mockingbird eerily foreshadows this case. The film version 
of Lee’s novel was shot in Monroeville and Gregory Peck, as defense lawyer 
Atticus Finch, argued his fictional case in the old county courthouse. Brock 
Peters played the part of Tom Robinson, a black man wrongly charged with 
and convicted of raping a white woman.  Adding to the irony, the community 
proudly stages a yearly production of the story with the Mockingbird Players.11  

The book, the film, the annually staged play, and a museum commemorat-
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ing the trial, are the town’s main tourist attractions  thus intertwining self-
congratulatory civic vainglory with racism and dollops of rancid hypocrisy. 12

For Walter McMillian, as for the fictional Tom Robinson, Monroeville 
seethed with racism. “The intense rage of the arresting officers and the rac-
ist taunts and threats from uniformed police officers who did not know him 
were shocking.”13 McMillian’s arresting officer unleashed such a torrent of 
invective that all Walter heard was “‘[n]igger this,’ ‘nigger that,’ followed by 
insults and threats of lynching.” 14

That law enforcement somehow housed him on death row even before he 
was tried, much less convicted, speaks volumes about the cozy relationship 
between police, prosecutor and judge. Stevenson and the reader are left per-
plexed. How did they manage to put a presumptively innocent man onto death 
row before trial, verdict, sentence, or even the ordinary prison processes?15

One can only imagine McMillian’s horror at his precipitate and confused 
change in circumstances, one day innocent and free, and then in a bewilder-
ing instant transformed into an innocent man on death row. Sinking into 
deep despair, 16

[h]is body reacted to the shock of the situation. A lifelong smoker, Walter  
tried to smoke to calm his nerves, but at Holman [the prison housing Alabama’s 
death row] he found the experience of smoking nauseating and quit immediately. 
For days he couldn’t taste anything he ate. He couldn’t orient or calm himself. 
When he woke each morning, he would feel normal for a few minutes and then 
sink into terror upon remembering where he was. Prison officials had shaved his 
head and all the hair from his face. Looking into a mirror he didn’t recognize 
himself. 17

This is no ordinary case of the wrongful conviction of a black man on 
death row (the fact that such cases remain all too ordinary is a penetrating 
indictment of our criminal justice system). It was not even a typical case of 
wrongful conviction resisted at every level notwithstanding clear evidence 
of actual innocence, although this too occurs often enough as defensive pros-
ecutors invent ever-nuttier hypotheses of guilt thus compounding their initial 
error.  Far worse than mere incompetence tinged with racism, this capital case 
exposed the downright framing of an innocent black man, using perjured 
testimony, for having the audacity to date a white woman. 

It is also a tale of perseverance. One follows in awe as Stevenson overcomes 
one obstacle after another in his improbable untangling of the web of deceit 
thrown up by law enforcement officers, the prosecutor and judge. Indeed, this 
is the part that any death penalty post-conviction lawyer will appreciate.  Few 
lawyers harbor the talent, intellect and diligence to, with meager resources, 
untangle such a deceitful web as the one that ensnared Walter McMillian. 
This leads to a regrettable conclusion. He was lucky in two respects. First, 
he had one of the most effective and caring lawyers imaginable.  How many 
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others languish in our prisons who, if they have a lawyer at all, have one who 
isn’t up to such a daunting task?. Second, he had the good fortune, if good 
fortune it can be called, to draw a foolish judge, who over-rode the jury’s 
recommendation and sentenced him to death, thus inviting more attention to 
his case. “If the jury’s sentence of life in prison without parole had been left 
in place, Mr. McMillian might have been another forgotten black inmate in 
an Alabama prison.” 18

While working on multiple death row cases, Bryan Stevenson somehow 
found time to tackle the even more widespread problem of children as young 
as thirteen or fourteen years old increasingly sentenced in adult courts to life 
without the possibility of parole. In 2010, as a result of Stevenson’s advocacy, 
the Supreme Court invalidated “Life imprisonment without parole sentences 
imposed on children convicted of non-homicide crimes” holding such to be 
“cruel and unusual punishment and constitutionally impermissible.”19  Then 
in 2012, also as a result of his efforts, the Supreme Court held that, even in 
cases of homicide, life without the possibility of parole is unconstitutional.20  

These two cases likely had a broader impact in the numbers of people affected 
than any other case he had handled. 

For most lawyers, these achievements alone would mark a successful career 
in social justice advocacy.  Stevenson, always pressed for time, nonetheless 
also turned his attention to wrongfully convicted “bad moms” whose children 
were stillborn, or suffered an unexplained death, or who were “criminally 
prosecuted and sent to prison for decades if there was any evidence that they 
had used drugs at any point during the pregnancy.” 21

In the process, he exposed an incompetent forensic pathologist “with a his-
tory of prematurely and incorrectly declaring deaths to be homicides without 
adequate supporting evidence.” 22  His work also helped start a movement 
to assist the “thousands of women—particularly poor women in difficult 
circumstances—whose children die unexpectedly” countering the wrongful 
“criminalization … and the persecution of poor women  whose children die.” 
23  In one case, the “discredited pathologist left Alabama but continues to serve 
as a practicing medical examiner in Texas.” 24

Stevenson has not only fought racism; he has experienced it. Late one 
night, exhausted from a hectic day, and while sitting for a few minutes in 
his car outside his apartment, listening to Sly and the Family Stone on the 
radio, a police SWAT team accosted him. Systematically humiliated and 
illegally searched before a growing crowd, he could hear people “talking 
about all the burglaries in the neighborhood. . . . There was a particularly 
vocal older white woman who loudly demanded that I be questioned about 
items she was missing.” 25
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“’Ask him about my radio and my vacuum cleaner!’ Another lady asked 
about her cat who had been absent for three days.”26 Repeated complaints to 
the Atlanta Police Department’s administrative review process yielded the 
consistent response that the police had done no wrong. With a crushing casel-
oad, and like so many young black men who have been harassed and stopped 
and illegally searched, Stevenson eventually dropped the matter.  However, 
unlike those similarly situated young black men, Stevenson did get one last 
minor victory. Just Mercy exposes all the racism, bigotry and sheer incompe-
tence of Atlanta’s police. It also reveals a callous administrative indifference 
all the way up the chain of command.  Just Mercy shines a penetrating light 
on entrenched racism in our police and judicial systems. Given Ferguson, 
Black Lives Matter, and a host of recent incidents, this exposure of indecent, 
systemic failure is essential reading. 

Conclusion
On September 11, 2013, after struggling for years with disabilities and 

dementia, Walter McMillan died. At his funeral Bryan Stevenson told the 
congregation at Limestone Faulk A.M.E. Zion Church:

Walter made me understand why we have to reform a system of criminal justice 
that continues to treat people better if they are rich and guilty than if they are 
poor and innocent . . . . Walter’s case taught me that fear and anger are a threat to 
justice; they can infect a community, a state, or a nation and make us blind, ir-
rational, and dangerous . . . . mass imprisonment has littered the national landscape 
with carceral monuments of reckless and excessive punishment and ravaged 
communities with our hopeless willingness to condemn and discard the most 
vulnerable among us . . . . Walter’s case had taught me that the death penalty is 
not about whether people deserve to die for the crimes they commit, the real 
question of capital punishment in this country is, Do we deserve to kill?27

Archbishop Desmond Tutu calls Bryan Stevenson “America’s young Nelson 
Mandela.” Indeed.
_____________________
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editor’s preface continued 

this lowest point. Capital punishment in the United States is the quintessential 
act of domination and abasement.     

There is no ethically or empirically plausible justification for the death 
penalty save one, retribution, the belief that some acts are so objectionable that 
justice requires that the actor be killed. Every other rationale—that it deters 
crime is the most often cited—has been exploded by sociological research so 
thoroughly and so frequently that they can no longer be taken seriously.1 The 
retribution rationale, too, has no empirical or utilitarian support behind it. Its 
adherents can’t point to statistics or criminological outcomes while making their 
case. The retribution rationale is instead based on a shared feeling that certain 
acts merit death. The feeling death penalty advocates share is the impulse to 
vengeance, and this impulse is just a slight adrenaline surge away from sadism.  

“Ending the Unconstitutional Torture of Three-Drug Lethal Injections: A 
Rebuke of Glossip v. Gross” by Lisa Lindhorst explores a case that involves 
a practice that crosses the threshold from vengeance to outright sadism. The 
Supreme Court heard Gross in the wake of a series of botched executions, in-
cluding the especially gruesome killings of Clayton Lockett in Oklahoma and 
Joseph Wood in Arizona, in which the condemned suffered horrific pain for 
protracted periods of time. This pain was the result of the use of the demon-
strably ineffective anesthetic, midazolam, which has come to replace the more 
reliable pentobarbital as the state’s painkiller of choice during lethal injections. 
One of the reasons for the switch to midazolam is that Lundbeck, the Danish 
company that owns pentobarbital, recently decided it would no longer sell its 
product to the United States due to its opposition to the death penalty. Shortly 
thereafter the European Union banned companies from exporting drugs that 
are used for implementing capital punishment. The horrific facts of the botched 
midazolam executions notwithstanding, the five-justice majority in Gross al-
lowed Oklahoma to continue using the drug, prompting Justice Sotomayor to 
include in her dissent an admonishment that this ruling may result in inmates 
feeling “the chemical equivalent of being burned at the stake.” In this feature 
Lindhorst exposes the flaws in the majority’s reasoning and assesses the pos-
sibility that Justice Breyer’s dissent in Gross, which seems to invite a consti-
tutional challenge to the death penalty in all its forms, might possibly lead to 
the abolition of the capital punishment once and for all.

With his review of Bryan Stevenson’s Just Mercy, author and human rights 
attorney Alan W. Clarke explains the value of the most recent literary mas-
terpiece exposing the moral confusion, inherent unfairness, and cruelty of 
capital punishment.

–Nathan Goetting, Editor-in-Chief
__________________
1. See alaN w. Clarke & laurelyN whitt, the Bitter Fruit oF ameriCaN JustiCe 75-96, 

(2007) for an example of scholarship exploding  popular myths justifying capital punishment in 
the United States.
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