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editor’s preface 

By Meredith O’Harris, Editor in Chief 
& Nathan Goetting, Articles Editor

The Left doesn’t have much to thank Associate Justice Anthony Kennedy 
for. During his 30 years on the Supreme Court, he generally helped move 
the nation rightward and was especially reactionary late in his career on 
issues involving workers’ rights1 and allowing corporate money to influence 
elections,2 using his status as the Court’s “swing vote” to determine the 
outcomes of major cases in both areas. But there were a few aspects of the 
law in which this Reagan appointee genuinely surprised and strengthened 
progressive political movements. One was juvenile sentencing.3  

During the seven years between 2005 and 2012, Kennedy became an 
unlikely progressive champion of children’s rights in a trio of 5-4 cases 
(even penning the majority opinion in two of them). In the most recent of 
these cases, Miller v. Alabama, Kennedy helped transform the United States 
from a draconian nation that allowed children to be sentenced to die,4 to a 
draconian nation that at least prohibits sentencing children to life in prison 
without the possibility of parole (LWOP).5 

Although Miller was rightly decided, it left many issues unresolved and 
injustices unredressed for juvenile “lifers.” Presently, it remains unclear 
how the parole process should work for these individuals, now that they’re 
entitled to the possibility of parole. Some states are using “Risk Assess-
ment Instruments,” designed for adult offenders, to determine their parole 
eligibility. But while these assessment tools theoretically allow for juveniles’ 
eventual release, they may unintentionally preclude it through their assess-
ment criteria—leaving Miller an empty promise. Consequently, juveniles 
remain in prison indefinitely; a de facto life sentence. In our feature article, 
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Emily Barber

NAVIGATING MILLER V. ALABAMA WITH COMPAS: HOW RISK 
ASSESSMENT INSTRUMENTS SQUARE WITH A MEANINGFUL 

OPPORTUNITY FOR RELEASE 

Introduction

In October 2017, during his tenth parole board hearing, 54-year-old Carlos 
Flores told commissioners through a camera, “[t]oday, I’m compassionate. 
I’m more able to think. I’m educated. I’m able to distinguish exactly what I 
couldn’t distinguish then.”1 When he was 17, Flores, a victim of abuse and 
abject poverty,2 struck up a friendship with 24-year-old Nicholas DeNicol-
antonio, whom he hoped would be a mentor and “older brother figure.”3 
DeNicolantonio easily convinced Flores to assist him in robbing a local 
bar with two other teenagers.4 While Flores waited in the back of the bar, 
a 16-year-old accomplice shot and killed an off-duty police officer, Robert 
Walsh, in another room. Under the felony murder rule, Flores was convicted 
of second-degree murder and sentenced to 21 years to life, despite his age 
and lack of prior criminal history.5 

As of 2017, Flores had been incarcerated for 37 years—16 more than the 
minimum term imposed by the judge.6 Over these decades, Flores obtained 
a GED and college degree, was given “commendable behavior reports,” and 
received the lowest possible risk score on the COMPAS Risk and Needs 
Assessment evaluation, which is an algorithm instrument used by New York 
State to predict the likelihood that an individual will reoffend.7 With these 
factors, Flores had many reasons to be hopeful about his parole application. 
But despite his pleas to the commissioners to consider his application for the 
person he is today, and not “the kid [he] was then,” the board denied Flores 
parole for a tenth time, reasoning that his release “would not be compatible 
with the welfare of society.”8 

Emily Barber is a juris doctor candidate at Columbia Law School. She is incredibly 
grateful to Professor Jeffrey Fagan for developing her interest in juvenile justice, and 
for his insightful feedback throughout the process of writing this article. She would 
also like to thank the editors of the National Lawyers Guild Review and the Columbia 
Human Rights Law Review, as well as her family, law school friends, and professional 
mentors who have supported and encouraged her passion for prisoners’ rights and the 
end of mass incarceration.
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The United States is the only country in the world that allows juveniles 
(those between the ages of 13 and 17) to be sentenced to life without parole.9 
These sentences are not uncommon; there are approximately 1,100 individu-
als currently serving a life sentence for a crime they committed as a child.10 
Many more juveniles are given indeterminate life sentences or lengthy term-
of-years sentences with parole eligibility,11 but like Carlos Flores, they are 
denied parole indefinitely, constituting a de facto life sentence.12 

Research demonstrates that youths who receive life sentences dispropor-
tionately exhibit “high rates of socioeconomic disadvantage,” “high levels 
of exposure to violence in their homes and communities,” high rates of 
physical and sexual abuse, and “extreme racial disparities in the imposi-
tion of these punishments.”13 Additionally, critics contend that none of the 
recognized purposes of incarceration—retribution, deterrence, incapacita-
tion, or rehabilitation—are furthered by juvenile life sentences.14 Advocacy 
groups, such as the Juvenile Law Center, assert that extreme sentences for 
juveniles “keep youth in prison well past the point at which they have been 
rehabilitated and well beyond any reasonable risk of re-offending.”15 

Over the past two decades, the Supreme Court has consistently increased 
constitutional protections for juvenile defendants against extreme punish-
ment, announcing categorical bans against the death penalty for juveniles 
and sentences of life without parole for juvenile non-homicide offenders.16 
This line of cases culminated with Miller v. Alabama in 2012.17 Ostensi-
bly, Miller granted juvenile homicide offenders the substantive right to “a 
meaningful opportunity for release” from prison.18 But scholars have been 
critical of the decision, noting that it does not categorically ban juvenile 
life without parole sentences (JLWOP), but requires only that “chronologi-
cal age” and “the background and mental and emotional development of a 
youthful defendant be duly considered” by judges at sentencing.19 Juveniles 
found to be “irreparably corrupt” or “permanently incorrigible” remain 
eligible for JLWOP.20 

A considerable amount of litigation and scholarly debate focused on what 
the Miller decision requires of judges at the time of sentencing, but a lack of 
focus exists on what, if anything, Miller requires after sentencing.21 “Miller 
kids,” or juveniles that a sentencing court has determined are not irreparably 
corrupt or deserving of a life sentence with no opportunity for parole, are 
nevertheless subject to the same parole process as adult offenders, with no 
special consideration given to their status as a juvenile offender.22 Through 
highly idiosyncratic statutory parole schemes, states are empowered to make 
their own determinations about those individuals’ readiness for release, 
often through the use of algorithmic risk assessment instruments (RAIs).23 
As seen in the case of Carlos Flores, a favorable score from one of these 
assessment tools is no guarantee of release, even for juveniles. Flores’s case 
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also raises procedural concerns about the “black box” use of the COMPAS 
algorithm and deficiencies in New York parole commissioners’ understand-
ing of the tool.24 This article will critically examine Miller’s mandate and 
how algorithmic risk assessments square with “a meaningful opportunity 
for release.”  

I. “Children are Different” Jurisprudence and the Use of RAIs in 
Parole Proceedings Today

In order to discuss the implications of Miller v. Alabama, it is crucial to 
first understand the case law upon which Miller rests. The Supreme Court 
recognized that children are deserving of unique considerations with respect 
to moral culpability in criminal cases as early as 1988, when it acknowledged 
that “less culpability should attach to a crime committed by a juvenile than to 
a comparable crime committed by an adult.”25 However, the true foundation 
of the “children are different” jurisprudence came in 2005 with Roper v. 
Simmons, which dealt with a 17-year-old defendant convicted of first-degree 
murder and sentenced to death in Missouri.26 The defendant’s petition for 
state post-conviction relief relied upon the Supreme Court’s decision in 
Atkins v. Virginia—which barred the imposition of the death penalty for 
mentally retarded persons—and the recognition that a national consensus 
had developed against the execution of juvenile offenders.27 

In Roper, the Supreme Court held that “objective indicia of national con-
sensus” supported a finding that society views juveniles as “categorically less 
culpable than the average criminal.”28 The Court then imposed a categorical 
ban on juvenile death sentences, finding that juveniles have diminished cul-
pability based on three factors: 1) “immaturity and irresponsibility,”29 2) vul-
nerability or susceptibility to “negative influences and outside pressures,”30 
and 3) an ongoing “struggle to define their identity.”31 The Court held that, 
combined, these factors indicate a death sentence is a disproportionate 
punishment to the crime of homicide for juveniles, and sentencing juve-
niles to death is therefore an Eighth Amendment violation.32 Notably, the 
Roper Court accepted that in some rare circumstances, a juvenile may be 
mature enough, and commit a crime sufficiently depraved, to merit a death 
sentence.33 Even so, it concluded that a categorical ban was justified based 
on the inherent difficulty in differentiating between “transient immaturity” 
and “irreparable corruption,” and the Court ultimately erred on the side of 
caution when it came to the irrevocable action of death.34

The Roper Court’s concern over “false positives”—cases in which a sen-
tencing judge mistakenly determines that a juvenile is sufficiently culpable 
to warrant a death sentence—was reiterated in Graham v. Florida five years 
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later.35 In that case, the Court extended its logic in Roper to invalidate a 
JLWOP sentence for a sixteen-year-old convicted of armed burglary,36 cat-
egorically banning life sentences without parole for juvenile non-homicide 
offenders. Citing data on the evolving national consensus against JLWOP 
and its own balancing test (of juvenile culpability against the severity of the 
punishment), the Court found that sentences of life without the possibility 
of parole are a disproportionate punishment for non-homicide offenses.37 
While the death penalty may be “unique in its severity and irrevocability,” 
the Court acknowledged that JLWOP sentences share key characteristics 
with a death sentence, such as their permanence, deprivation of basic liber-
ties with no chance of restoration, and the ultimate “denial of hope.”38 In 
keeping with the logic of Roper, the Court reasoned that the severity of a life 
sentence is simply not justified when a juvenile’s diminished culpability is 
considered. Again, while a categorical ban means that some “irredeemably 
depraved” offenders deserving of a life sentence would not receive one, the 
Court reaffirmed its preference for a categorical ban as opposed to a case-
by-case analysis which would make “false positives” possible.39

Importantly, while the Court in Graham refused to “guarantee eventual 
freedom” to juvenile offenders, it did mandate “a meaningful opportunity 
to obtain release based on demonstrated maturity and rehabilitation.”40 
The Court did not provide any further definition of such a “meaningful 
opportunity,” nor instructions for how states should apply its rule.41 More-
over, although Roper and Graham established a “children are different” 
jurisprudence that greatly expanded Eighth Amendment protections for 
juvenile offenders, neither reached the question of life without parole for 
juvenile homicide offenders.42 That question was finally addressed in Miller 
v. Alabama.43

A. Miller v. Alabama: A Departure in Rationale

In 2012, the Supreme Court consolidated the appeals of two fourteen-year-
olds, Miller and Jackson, who were each convicted of murder and sentenced 
to life without parole.44 Writing for the majority, Justice Kagan cited Roper’s 
factors for diminished culpability to hold that mandatory JLWOP sentences 
for homicide violate the Eighth Amendment’s proportionality requirement.45 

In many ways, the Miller decision is a logical outgrowth of Roper and 
Graham. However, the decision still represents a departure from previous 
“children are different” jurisprudence. The Court stopped short of imposing 
a categorical ban on JLWOP sentences for homicide, seemingly abandon-
ing the concern over “false positives” that was so prominent in Roper and 
Graham.46 Instead, the Court required only that judges be afforded “an 
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opportunity to consider mitigating circumstances before imposing the 
harshest penalty for juveniles.”47 The “rare juvenile offender whose crime 
reflects irreparable corruption,” protected from the death penalty by Roper, 
may still be sentenced to life without parole, so long as a sentencing judge 
has sufficiently considered his age.48 To that end, the Court provided five 
guideposts for judges to use in sentencing, known as the “Miller factors”: 

[1] [I]mmaturity, impetuosity, and failure to appreciate risks and consequences 
. . . [2] the family and home environment . . . [3] the circumstances of the 
homicide offense, including the extent of his participation in the conduct and 
the way familial and peer pressures may have affected him . . . [4] [whether] 
he might have been charged and convicted of a lesser offense if not for incom-
petencies associated with youth . . . [and] [5] the possibility of rehabilitation.49

Although Miller made clear that sentencing judges must use these factors 
to assess a juvenile’s capacity for reform, the decision caused widespread 
confusion and disagreement between the states and federal circuits with 
respect to its scope and implementation.50 

B. Confusion Over Miller’s Mandate

In the wake of Miller, a number of cases have been brought in state and 
federal court over the details of its implementation, and the debate has 
focused on what the decision actually requires of sentencing judges. Two 
primary issues have been the focus: whether requiring a judge to make 
preliminary findings of “incorrigibility” is practically administrable, and 
whether Miller prohibits de facto life sentences. Because Miller extends 
to parole decision-makers, these inquiries are necessarily implicated here. 

1. Factual Findings of Incorrigibility

Though the Miller factors provide some guidance to judges evaluating 
incorrigibility during the sentencing stage, there is confusion over whether 
Miller actually requires finding factual support of incorrigability on the 
record before a JLWOP sentence can be imposed.51 In other words, some 
states construe Miller and Montgomery as requiring a sentencing judge to 
make “an express determination of ‘irreparable corruption’” before impos-
ing a sentence of JLWOP,52 while other states read the cases more broadly, 
requiring merely that the court “contemplated the defendant’s youth” before 
handing down a life sentence without the possibility of parole.53

Currently, both state and federal courts are split on the issue.54 The Su-
preme Court could have answered the question in Mathena v. Malvo, argued 
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in October of 2019,55 but the case was dismissed56 when the State of Virginia 
passed legislation mandating parole eligibility for juvenile offenders after 
twenty years of imprisonment.57

The Court will have a second opportunity to answer this question in 
Jones v. Mississippi which it granted certiorari in March 2020.58 Brett Jones, 
who killed his grandfather in an altercation when he was 15 years old, was 
granted a resentencing hearing in 2015 following Miller. At his resentenc-
ing hearing, Jones was once again sentenced to life without possibility of 
parole, but the court did not make a finding of permanent incorrigibility or 
address Jones’ “capacity for rehabilitation at all.”59 Furthermore, the court 
made only a “passing reference” to Jones’ age at the time of his offense and 
citing evidence that Jones was intimate with his then-girlfriend and therefore 
had “reached some degree of maturity in at least one area.”60 

Like Malvo, Jones asserts that if Miller does not require an express finding 
of permanent incorrigibility, “the command of Miller and Montgomery to 
restrict” JLWOP sentences to only “rare, permanently incorrigible juve-
niles loses its force as a rule of law.”61 Critics, on the other hand, argue that 
requiring federal courts to grant retroactive habeas relief for every case in 
which a state judge failed to make an express incorrigibility finding during 
sentencing is a “legal quagmire unintended by the Montgomery decision.”62 
Additionally, assuming an express factual finding is required, scholars 
raise concerns over the tenability of such a finding, because social science 
indicates that predicting a juvenile’s behavior as an adult is an “incredibly 
difficult,” if not impossible, task.63

2. Sentencing

In addition to the circuit split on whether express findings of incor-
rigibility are required by Miller, circuits are also split on the question of 
whether de facto JLWOP sentences are unconstitutional for non-incorrigible 
juveniles.64 Presently, the Seventh, Ninth, and Tenth Circuit Courts of Ap-
peals have ruled that de facto and de jure JLWOP sentences are equally 
unconstitutional under Miller.65 While none of these courts have established 
a definitive time when a juvenile offender must be released, they have held 
that it is “unconstitutional for them to be in prison beyond their natural life 
expectancy.”66 Other federal circuit courts, such as the Sixth and Eighth, 
reached the opposite conclusion and refuse to extend Miller’s protection to 
lengthy term-of-years sentences, reasoning that the decision only reached 
mandatory JLWOP sentencing schemes.67

Most recently, the Third Circuit addressed this issue in United States v. 
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Grant.68 Children’s rights advocates hailed the decision as a win, as it went 
even further than other circuits by concluding that Miller and Graham’s 
“meaningful opportunity for release” mandate requires juvenile offenders to 
be released “early enough in their lives that they may still achieve personal 
growth and re-enter society.”69 To that end, the court reasoned, judges should 
employ a rebuttable presumption that a non-incorrigible juvenile has an 
opportunity for release before the national age of retirement.70 This victory 
was short-lived, however, as the Third Circuit subsequently granted an en 
banc hearing, vacated the panel decision, and “issued an order holding the 
appeal pending the Supreme Court’s judgment in Mathena v. Malvo.”71 As 
noted, Malvo was dismissed by the Supreme Court in March 2020,72 and 
the Third Circuit has not yet handed down their en banc decision.73

This article assesses the constitutionality of risk assessment instruments 
used to evaluate juveniles deemed parole eligible under Miller. In other 
words, these “Miller kids” were evaluated by a sentencing judge and deter-
mined to be capable of reform and are, therefore, constitutionally entitled 
to a meaningful opportunity for release. However, a guarantee of parole 
eligibility is not a guarantee of release and, if continually denied parole, 
many of these juveniles will spend their entire life (or nearly all of it) behind 
bars. These lengthy term-of-years sentences are de facto life sentences, and 
are equally unconstitutional under Miller.

C. Risk Assessment Instrument (RAI) Use in the Parole  
Process Today

The Court in Graham explicitly left the “means and mechanisms” of a 
meaningful opportunity for release to the states.74 In response, most states 
have attempted to satisfy Graham and Miller by ensuring that juvenile of-
fenders become eligible for release, without regard to whether their parole 
processes will actually ensure release.75 Similarly, the vast majority of 
litigation and debate have focused on when states must make a juvenile 
offender parole-eligible; little attention is paid to “the standards and proce-
dures that should be used when entities consider whether to grant release.”76 
A brief historical background of parole and its mechanisms is relevant to 
understanding why the present use of risk assessment instruments in parole 
evaluations may run afoul of Miller’s mandate.

At the outset, it is crucial to understand that parole exists at the nexus 
of the three branches of government. In most jurisdictions, the judiciary 
determines when an offender may become eligible for parole, pursuant to 
a system established by the legislature and implemented by the executive 
branch.77 In other words, sentencing judges hold the power to determine if 
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or when an individual will become eligible for parole. When that individual 
eventually applies for parole, their application will be evaluated by a Pa-
role Board, which (in most states) functions as a part of the state executive 
branch. State legislatures, however, create the statutory schemes governing 
parole, which may include rules for the application process and factors that 
the Parole Board must consider in evaluating applications.

In addition, legislatures may prohibit parole for certain crimes or even 
abolish it altogether (as the federal government did through the Sentencing 
Reform Act of 1984).78 In terms of how parole is implemented, decision-
making processes are highly idiosyncratic between states and many parole 
boards do not codify or publish the rules of their procedures.79 In this regard, 
parole board commissioners have historically had “unfettered discretion” in 
making their determinations.80 Scholars have been critical of this, character-
izing a parole board decision as “a judgment (usually made by inadequately 
informed decisionmakers) of whether an inmate meets some subjective, 
largely unarticulated standard” of reform.81 

Starting in the mid-1970s, some observers began to argue that the con-
stitutional right to due process should require procedural safeguards dur-
ing parole evaluations.82 That argument was effectively quashed with the 
Supreme Court’s 1979 decision in Greenholtz v. Inmates of the Nebraska 
Penal & Correctional Complex, where the Court held that “due process 
procedural requirements apply only if prisoners can establish a liberty in-
terest in the parole granting process” and a “statutory or other entitlement 
to parole had to be demonstrated” to establish that interest.83 

Although Greenholtz implicitly ruled that there is “no inherent or consti-
tutional right to parole,” the due process argument has not entirely disap-
peared.84 In response to growing concerns about procedural deficiencies85 
and shifting cultural attitudes about parole,86 scholars argue that Graham’s 
“meaningful opportunity for release” requirement should be interpreted as 
requiring procedural safeguards during parole evaluations for juveniles or, 
alternatively, that states should “craft special rules for boards to use when 
considering release for juvenile offenders” to ensure compliance with Gra-
ham and Miller.87 A few state and federal district courts have been open to 
recognizing that Miller creates a liberty interest, but the Supreme Court 
has not squarely addressed the question yet.88 

1. Risk Assessment Instruments

If juvenile offenders have a liberty interest in parole proceedings, due 
process requirements could bear heavily on how risk assessment instruments 
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are used in those proceedings. 
As noted above, RAIs are “statistical formulas that predict the likelihood 

a person will commit crime in the future.”89 Notably, the use of RAIs is 
not exclusive to parole proceedings—these tools are also used in bail ap-
plications, sentencing, or even at trial in determinations of guilt.90 Such 
assessments were first developed in the 1920s, but their employment in the 
criminal system began in earnest during the 1970s.91 Initially, the tools used 
“static” input factors, which are criteria that “cannot be changed through 
psychobehavioral intervention,” as opposed to “dynamic” factors, which 
are “subject to change through planned intervention.”92 In the following 
decades, the algorithms were developed to include not just a few “static” 
factors, but “anywhere from 42 to approximately 150 factors,” both “static” 
and “dynamic.”93 With the emergence of commercially available RAI tools 
came widespread use; today they are used in some form by nearly every 
state as well as the federal system.94

Proponents of these algorithmic assessments reason that they are more 
“fair, efficient, and accurate than the clinical judgments made by human 
beings.” 95 The evidence, however, is far from settled; one study showed 
that mechanical prediction techniques are about 10 percent more accurate 
than clinical judgments when predicting human behavior,96 while another 
indicated that COMPAS, an RAI used in New York, was no better at pre-
dicting recidivism than a random selection of “untrained humans” recruited 
from a “popular online crowdsourcing marketplace.”97 Additionally, critics 
characterize them as secretive “black-box” tools, the details of which are 
generally not made public.98 

RAIs are also particularly problematic when it comes to age, because 
many traits associated with youth, such as impulsivity, low risk aversion, 
and susceptibility to peer influence can be recognized as aggravating instead 
of mitigating factors.99 In other words, age mitigates blame but aggravates 
risk,100 thereby becoming a “double-edged sword,” which may either increase 
or decrease an offender’s chance of release, depending on the particular 
factors under consideration in a given algorithm.101 In their critique of this 
“double-edged sword,” Megan Stevenson and Christopher Slobogin note 
that if judges or parole authorities are aware of “the conflicting roles youth 
plays in a particular case,” they can properly balance the aggravating effect 
of youth against its mitigating impact.102 Black-box algorithms, on the other 
hand, do not reveal the extent to which the risk evaluation is being influ-
enced by the defendant’s youthfulness.103 Stevenson and Slobogin advocate 
for increased transparency about the factors that influence RAI scores as 
a way to ensure youth is properly weighed as a mitigating factor, but note 
that even if “the black box is opened” and algorithms made publicly avail-
able, the relative weight of the defendant’s age in the final score “may not 
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be fully explained or understood” by the judge or parole decision-maker.104 
Yet another controversial aspect of the tools is their capacity for racial 

bias. While proponents claim that algorithms are race-blind—unlike biased 
individuals—critics point out that although race may not be an explicit input 
factor, an algorithm is still racially discriminatory if its input factors are 
correlated to race.105 Despite this mixed feedback from academics, as noted 
above, RAIs are used by virtually every state.106 New York’s use of the as-
sessment tool “COMPAS” in parole proceedings for juvenile applicants is 
one example of an RAI that is particularly problematic in light of Miller’s 
reform-focused inquiry.

II. RAIs in Practice: The Use of COMPAS in New York State

COMPAS, or “Correctional Offender Management Profiling for Alterna-
tive Sanctions,” is one of the most widely used risk assessment instruments 
in the country.107  The use of COMPAS in New York, where Carlos Flores 
was repeatedly evaluated and denied release, highlights how RAIs may 
run afoul of Miller and Graham and their requirement that juveniles have 
a “meaningful opportunity for release.”   Using New York as just one ex-
ample, the consequences of its reliance on COMPAS suggests that the tool 
is fundamentally at odds with the constitutional requirements of Miller if 
the decision actually reaches beyond the moment of sentencing and applies 
to parole proceedings. 

A. Function and Purpose of COMPAS in the New York State Parole 
System

In New York, there are several statutorily-mandated factors to be consid-
ered in parole proceedings.  A brief review of these factors, the legislative 
history of COMPAS in New York, and how the use of this particular RAI 
has proliferated in New York’s parole decision-making process is useful to 
understanding how COMPAS may violate Miller by causing de facto life 
sentences for juveniles. 

1. Statutory Factors and Consideration of Age

The New York State parole process is governed by Executive Law § 
259. 108 Until recently, the statute mandated that discretionary release will 
be granted only if there is a “reasonable probability” that an inmate will 
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“remain at liberty without violating the law, and that his or her release is 
not incompatible with the welfare of society and will not so deprecate the 
seriousness of his or her crime as to undermine respect for the law.”109 That 
is, release would be granted if there was an assurance the individual would 
never recidivate.  

Recently, however, reform legislation passed, which requires that release 
be granted “unless the parole case record demonstrates there is a current 
and unreasonable risk” the person will violate the law and that risk cannot 
be mitigated by parole supervision.110 Thus, release is required unless there 
is a significant risk that the individual would recidivate.

As part of this reform, the New York Parole Board111 is required to consider 
the following factors, among others: the institutional record of academic 
and vocational achievements of the inmate, interactions with prison staff 
and other inmates, release plans, victim statements, the seriousness of the 
underlying offense, and any prior criminal record.112 However, the Board is 
not required to give equal weight to each factor, nor must it explicitly discuss 
every factor,113 and the Board is still entitled to “place a greater emphasis 
on the gravity” of the underlying crime.114 

While the amended statute does not differentiate between parole board 
assessments of inmates sentenced as adults and those sentenced as juve-
niles, it does provide that the Board may consider factors such as “remorse 
and insight into the offense,” which are unenumerated but “nonetheless 
relevant to an assessment of whether an inmate presents a danger to the 
community.”115 Thus, the statute grants some degree of discretion to the 
Board to account for an inmate’s age at the time of offense (but, again, does 
not require it to do so). 

Perhaps the most important post-Miller litigation regarding parole 
decision-making in New York came in 2016, when the New York Appellate 
Division held in Hawkins v. New York State Department of Corrections 
and Community Supervision that the principles of Miller pertain as much 
to the Board of Parole as to the sentencing court.116 The division held that 
for juvenile offenders who, “but for a favorable parole determination will be 
punished by life in prison, the Board must consider youth and its attendant 
characteristics in relationship to the commission of the crime at issue.”117 

Despite this favorable holding, critics contend that in reality, discretionary 
release in New York is still “exceptionally difficult to obtain,” and that Board 
decisions are “often arbitrary, highly subjective, and frequently unlawful.”118 
Critics accuse the Board specifically of “disregard[ing] the many accom-
plishments,” “deep personal transformations,” and “low [RAI] risk scores” 
of applicants, usually citing the nature of the crime as the primary reason 
for denial.119 This disregard of demonstrated rehabilitation and age at the
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time an offense was committed defies the Hawkins holding, and in turn, 
the Miller mandate. 

2. Growing Reliance on COMPAS in New York

In 2011, the New York Legislature required the Parole Board to 
“establish written procedures” that “incorporate risk and needs principles 
to measure the rehabilitation” of applicants and aid in “determining 
which inmates may be released to parole supervision.”120 To comply, the 
Board selected COMPAS,121 a commercially available risk assessment 
instrument developed by Northpointe Institute for Public Management, 
Inc.122 The Department of Corrections and Community Supervision 
(DOCCS) implemented the system, requiring Offender Rehabilitation 
Counselors (ORCs) to adminis-ter COMPAS “at the time of the pre-
Parole Board interview” or “when an inmate is interviewed for a release 
investigation.”123 Northpointe designed the system to allow for flexibility 
in administration of the exam.124 ORCs may choose between a formal, 
scripted interview with the applicant or a rapport-building “guided 
discussion,” or may even ask applicants to fill out some sections on their 
own.125 According to Northpointe, the process can take “anywhere from 
10 minutes to an hour” depending on the method of data collection 
chosen by the ORC.126 

Administering COMPAS poses a number of problems to Offender Re-
habilitation Counselors. First, applicants report that ORCs make frequent 
mistakes and misreport information.127 Applicants are also often given their 
COMPAS reports just days before their Parole Board interview, leaving 
“little time and no viable process” to correct factual errors input by 
ORCs.128 Third, ORCs may have no expertise or familiarity with how to 
administer the exam, and may misunderstand the data they are collecting 
for input.129 

In addition to these procedural administrative problems, applicants take 
issue with the substantive racial implications of certain input factors.130 
While race is not made explicit in any COMPAS factor, many are correlated to 
race and/or socioeconomic status, such as “Financial Problems/Poverty,” 
“Vocational/Education Problems,” “Social Environment Problems,” and 
“Residential Instability.”131 Critics argue that these considerations purport 
to be neutral, yet they “necessarily reflect our biases” and may in fact be 
“exacerbating them.”132 Programmers may design or “train” data systems 
with their own biases even inadvertently—strong evidence that “data fun-
damentalism,” or the belief that “numbers cannot lie and always represent 
objective truth,” can lead to dangerous outcomes with respect to race or 
socioeconomic status.133
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Both the administrative deficiencies of COMPAS and the possibility of 
racially disproportionate outcomes may be of diminished concern if the 
scores play little to no role in the Board’s ultimate determination. In 
Carlos Flores’s case, in fact, the Parole Board effectively ignored his 
favorable COMPAS score in ten consecutive hearings.134 And in response 
to litigation concerning its repeated denials of inmates with the lowest 
possible COMPAS risk score, the Parole Board insisted that it was entitled 
to afford “whatever weight it deemed appropriate” to the COMPAS 
results.135 

Again, under New York law, the Parole Board “need not expressly 
discuss each of the statutory guidelines in its determination . . . and is not 
required specifically to articulate every factor considered.”136 But courts 
have held that not only must COMPAS be administered for every parole 
applicant, the mere existence of a score in an inmate’s file is not enough; 
there must be indication in the record that the Board actually reviewed 
and considered the score.137 Otherwise, the inmate is entitled to a new 
parole hearing.138 Additionally, Governor Andrew Cuomo proposed new 
regulations in 2016, providing that “[i]f a Board determination, denying 
release, departs from the COMPAS scores, an individualized reason for 
such departure shall be given in the decision.”139 The regulation also 
mandated that the Board “factor youth into its determinations,” though it 
did not specify how the Board should do so.140

Today, it is still unclear exactly how much weight the New York Board 
of Parole affords to COMPAS scores, and advocates are calling for it to 
publish data on “the degree to which the Board deviates” from COMPAS 
results.141 According to a New York Times review of over a hundred parole 
hearing transcripts, it was difficult to “pinpoint what the deciding factor 
[was] for commissioners.”142 Some commissioners appeared to focus more 
on the inmate’s criminal record or past drug abuse, while other appeared 
more interested in family or community ties.143 In the transcripts reviewed, 
COMPAS scores were usually mentioned, but “rarely appeared to be the 
deciding factor.”144 

Still, there is reason to believe the impact of COMPAS on final 
determina-tions is growing. In his testimony to the New York Senate in 
2018, former Parole Board member James Ferguson stated that although 
COMPAS scores are merely one factor that must be considered, “I think 
it’s becoming a con-trolling factor.”145 Ferguson argued that requiring 
commissioners to explain their disagreement with the score “elevates [its] 
status,” claiming that they must “write a novel saying why [they] disagree 
with COMPAS.”146 He also claimed that other states make final parole 
determinations based solely on an RAI score without interviewing the 
applicant.147 Finally, Ferguson went as far as to state, “People are 
following the COMPAS, and whatever else anybody says does not 
matter.”148 
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Whether or not Ferguson’s subjective analysis of COMPAS’ importance 
is accurate, the growth of RAI reliance is also evidenced by the sweeping 
reform legislation passed in New York in 2019. That legislation included 
the “Fair and Timely Parole” and “Elder Parole” bills, both of which 
were designed to base parole determinations on applicants’ demonstrated 
reha-bilitation instead of their original crime.149 These bills reflect a broader 
push by reformists to center rehabilitation as the primary goal of 
incarceration, as opposed to retribution.150 Because COMPAS and other 
RAIs are designed in part to measure rehabilitation, greater reliance 
upon them should be expected in states engaged in this type of reform. 

While the precise extent of COMPAS’ influence on parole determina-
tions remains unclear, any algorithm use that runs afoul of a 
constitutional guarantee is unacceptable. Thus, the expanding use of 
RAIs requires con-stitutional scrutiny.

B. COMPAS Values and the Miller Mandate: Should RAI Use be
Different for Juveniles?

The foundational question of this article is whether risk assessment 
instruments can be a constitutionally proper tool for parole evaluation for 
juveniles. Ultimately, parole board review and the objectives of risk assess-
ment instruments are fundamentally at odds with the Miller decision. Miller 
is primarily concerned with measuring an individual’s ability to reform and 
mature. Parole boards and the assessment tools they use, on the other hand, 
concern themselves with the risk that an individual poses to the community 
based on past behavior151 and whether they have been sufficiently punished 
without respect to subsequent rehabilitation.152 Although many parole boards 
are required to consider factors relating to demonstrated reform, they are 
still allowed to account for static factors, such as the “seriousness of the 
crime,” as a justification for denying parole.153 

The contradiction between the Miller factors and COMPAS factors is 
compounded by the problem of the “double-edged sword,” whereby youth 
becomes an aggravating, rather than mitigating factor.154 While Miller 
considers youth to lessen a person’s moral culpability, some RAIs assume 
that individuals who commit crimes at a young age demonstrate “natural 
proclivity towards crime,” and are more likely to assess young offenders 
has having a high likelihood of recidivism.155 Parole Board commissioners 
themselves have noted that the way COMPAS flags age as a risk factor is 
“patently unfair.”156

This fundamental tension could be resolved if courts read Miller as reach-
ing only to sentencing judges and not parole proceedings. However, New 
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York made clear in Hawkins that just as juveniles are entitled to consideration 
of youth at the sentencing stage, they are equally entitled to “an analogous 
procedural requirement . . . at the parole release hearing stage.”157 Of course, 
New York is only one state; there are 49 others with highly idiosyncratic 
parole systems,158 many of which do not construe Miller as reaching beyond 
the moment of sentencing. Such a limited construal of Miller, however, ren-
ders the spirit of the decision moot. Miller was intended to severely limit the 
number of juveniles who spend their lives incarcerated; it holds that only the 
“irreparably depraved”—a rare exception—should die behind bars.159 Yet, if 
juveniles are subject to the same parole board review as adult offenders, and 
granted release with the same low rate as adult offenders,160 many of them 
will remain incarcerated indefinitely, constituting a de facto life sentence.

However, even if courts were to respect the spirit of the Miller decision 
and follow New York in applying Miller to the parole review process, parole 
boards will still only consider past behavior in spite of the purely forward-
looking inquiry of the Miller factors. This contradiction is not resolvable 
for the following practical reasons. 

Even if a risk assessment algorithm allocates more weight to dynamic 
factors, and thereby predicts an individual’s likelihood of recidivism very 
accurately, that prediction is based upon the individual’s circumstances 
and behavior at the time of their parole application. Miller, on the other 
hand, asks for a determination about likelihood of recidivism at the time 
of sentencing.161 It may be possible to design an algorithm that properly 
accounts for “youth and its attendant circumstances” and an individual’s 
growth over time, but institutional data about an individual’s behavior in 
prison is unavoidably affected by poor prison programming,162 the presence 
of gangs and violence in prison,163 the use of solitary confinement (whether 
protective or punitive),164 or myriad other negative influences and traumatic 
experiences. These effects are exacerbated for black inmates, who are pun-
ished by correctional officers at twice the rate of white inmates and sent 
to solitary confinement more often and for longer periods of time.165 It is 
simply impossible to conduct a true Miller analysis after an individual has 
matured into adulthood while incarcerated. 

Therefore, even a “clean” RAI assessment, based upon dynamic factors 
and updated to reflect change over time, is tainted by the carceral system. 
Because the contradiction between what Miller assessments and parole 
hearings evaluate is impossible to resolve, courts should strengthen Miller’s 
protection to the fullest extent possible: by recognizing a liberty interest 
in release, and granting procedural protections to juveniles beyond those 
afforded to adult offenders.
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III. Proposal: Due Process Protection in RAI Evaluation of Juveniles

In light of Miller and Graham, RAIs should be subject to additional re-
quirements when they are used to evaluate juvenile offenders. Scholars have 
proposed various solutions to Miller’s deficiencies and the ongoing crisis 
of juvenile life sentences, and as discussed below, two previously proposed 
solutions implicating RAI use could partially alleviate the problem.  But, 
ultimately, the strongest protection for juveniles is judicial recognition that 
Miller’s “meaningful opportunity for release” requirement creates a liberty 
interest in release.

A. Previously Proposed Solutions

Scholars have proposed two solutions to the continued denial of parole 
for juveniles that bear implications for the use of RAIs.  The first is by 
creating a statutory presumption in favor of release, which is advantageous 
only if unfavorable RAI scores cannot be used to rebut the presumption. 
The second solution advocates for an increased reliance on dynamic risk 
factors, so that RAIs accounting for change over time are more compatible 
with the goals of Miller.

1. A Rebuttable Presumption in Favor of Release

Before Miller, numerous scholars called on legislatures to codify a pre-
sumption in favor of release on parole.166 In other words, “once a juvenile 
offender has served the required minimum term of years, the parole board 
should ordinarily release him.”167 The presumption would be rebuttable, 
but only in limited circumstances where there is “clear and objective evi-
dence” demonstrating that a juvenile offender is not capable of reform.168 
The presumption is further bolstered by Miller, which recognizes that most 
juveniles will change and mature, and that “incorrigible” offenders are 
exceptions to the norm.169 One strength of this proposal is that it could ef-
fect change quickly, because it modifies existing parole structures without 
requiring significant legislative changes.170 Theoretically, the majority of 
parole-eligible individuals currently serving time for a juvenile offense 
would be released under it.171 

Although a presumption in favor of release for juveniles is consistent with 
Miller and has the potential to result in the release of many individuals still 
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incarcerated on life sentences, it still poses the risk that unfavorable RAI 
scores could serve as “clear and objective evidence” to rebut the presumption.  
Put simply, RAIs could still (improperly) prevent release. This concern could 
be avoided if state legislatures specifically enumerated the circumstances 
under which the presumption may be rebutted—rather than granting pa-
role boards “broad discretion to deny parole based on vague or subjective 
reasons”172—and exclude RAI scores from that list.  This is because, as 
described above, instruments like COMPAS employ both backward-looking 
(static) and forward-looking (dynamic) factors in evaluating an individual, 
making them logically inconsistent with Miller. 

If state legislatures ensure that RAI use cannot be cited as a rebuttal to 
the presumption of release, creating such a presumption has the potential 
to secure release for many incarcerated juvenile offenders. However, states 
can further protect Miller kids by adopting RAIs that best account for “age 
and its attendant circumstances,” by relying primarily on dynamic (as op-
posed to static) risk factors.

2. Heavier Reliance on Dynamic Risk Factors and Additional
Research

The second proposal calls for an increased reliance on dynamic risk fac-
tors within RAI instruments. In an analysis conducted by neurocognitive 
experts Shelby Arnold et al., researchers examined static and dynamic risk 
factors as they relate to RAI assessments of juveniles.173 Static risk factors 
are those that do not change, such as gender or age at time of arrest, while 
dynamic risk factors are those that change over time on their own or are 
changed through intervention, such as education or current age.174 

The study found that dynamic risk factors are particularly important in 
JLWOP resentencing and parole.175 On the one hand, Arnold and her re-
search colleagues assert that, in addition to being at odds with Miller, static 
factors are less probative of an individual’s likelihood of criminal behavior 
for several reasons: they fail to account for “substantial contextual or per-
sonal changes” in influences on the individual’s behavior, they may afford 
so much weight to historical high-risk factors that an individual can never 
achieve a low-risk appraisal, and there is some uncertainty about whether 
some static risk factors are actually causal.176 Meanwhile, dynamic factors 
better reflected “changeable aspects of human functioning” and therefore 
make risk assessment more sensitive to growth over time.177 

Despite a preference for dynamic factors in parole proceedings, the Ar-
nold analysis is careful to avoid endorsing an exclusive focus on dynamic 
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factors, in part because there is a dearth of research on “the causal nature” 
of dynamic factors, or the strength of their predictive value.178 As such, the 
study calls for additional empirical, neurocognitive studies that find a proper 
balance of static and dynamic factors to best predict human behavior.179 
Further, while it is true that dynamic factors and their ability to account 
for change are more closely aligned with the rationale of Miller, reliance on 
them alone cannot ensure a “meaningful opportunity for release.”180

Ultimately, although the above proposed solutions would provide greater 
opportunities for release for juveniles, courts should go further by finding 
a liberty interest in release. Recognizing a liberty interest in release would 
trigger due process requirements that would, in turn, alleviate many of the 
problematic aspects of RAI use in juvenile parole proceedings.

B. Lower Courts Signaling Judicial Recognition of a Liberty
Interest in Release

As discussed above, the concept of a liberty interest in parole was effec-
tively rejected by the Supreme Court in Greenholtz, but advocates still call 
for its recognition.181 Indeed, since Greenholtz, the Court has recognized 
various rights within the “continuum of post-conviction due process,” start-
ing with sentencing, extending to prison discipline, and continuing through 
parole revocation proceedings.182 However, there remains “one conspicuous 
void” in this continuum: “the parole granting decision itself.”183

Lower courts, on the other hand, have demonstrated a willingness to 
reevaluate a liberty interest in release for juveniles under the Supreme 
Court’s “children are different” jurisprudence. The question was reached 
most recently by the Iowa Supreme Court in Bonilla v. Iowa Board of 
Parole.184 In Bonilla, Julio Bonilla claimed that under Graham and Miller, 
he was constitutionally entitled to “adequate procedures that [would] give 
him a meaningful opportunity to demonstrate maturity and rehabilitation 
that would entitle him to release.”185 To support his argument, Bonilla cited 
Greiman v. Hodges, where a federal district court had distinguished juvenile 
offenders from adult offenders, concluding that only the latter group was 
denied a liberty interest in parole under Greenholtz.186 Instead, the court in 
Greiman held that Graham provides juveniles with “substantially more than 
a possibility of parole or a ‘mere hope’ of parole,” and creates a “categorical 
entitlement” to demonstrate rehabilitation and readiness for release.187 The 
Iowa Supreme Court agreed with this reasoning and held that Bonilla pos-
sessed a liberty interest in release under the Miller line of cases.188

Similarly, in revisiting the case of Carlos Flores, the District Court 
for the Southern District of New York agreed to recognize a liberty in-
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terest for juveniles in the parole process.189 The court reasoned that to 
have a protectable liberty interest, “a prisoner must have more than a 
hope . . . of release. He must, instead, have a legitimate claim of entitlement 
to it.”190 Courts have traditionally held that prisoners do not have a claim 
of entitlement to parole,191 but the Miller trilogy changed that with respect 
to juveniles.192 Because the parole board “is the vehicle through which the 
rights recognized in Graham, Miller, and Montgomery are delivered,” it 
must “make parole determinations in a constitutional manner for juveniles 
to whom Graham, Miller, and Montgomery apply.”193 The Flores court also 
cited to Greiman and Bonilla for the proposition that Graham provides more 
than “mere hope” of parole, but was careful to clarify that it does not create 
a categorical entitlement to release itself, but to a meaningful opportunity 
for release. Therefore, juveniles have “a constitutionally protected ‘liberty 
interest in a meaningful parole review.’”194 On this reasoning, the Flores 
court denied the state’s motion to dismiss, and Carlos Flores awaits a pre-
trial conference.195 

The recognition of a liberty interest in parole review in Flores, Greiman, 
and Bonilla was a significant step in establishing that juveniles must be af-
forded due process considerations beyond those recognized in Greenholtz.  
Although these courts represent a small minority of jurisdictions, all courts 
should adopt this understanding of the Miller mandate.

C. What Will a Liberty Interest Require of RAI Use?

Though parole procedures remain within the purview of state legislatures, 
a judicial recognition of a liberty interest in release will mean that states 
are constitutionally required to create parole procedures that comport with 
due process.196 Due process has no static standard, but rather “calls for 
such procedural protections as the particular situation demands.”197 At a 
minimum, it requires “the opportunity to be heard at a meaningful time 
and in a meaningful manner,” balancing defendants’ interests against the 
interests of the state.198 

Although judicial recognition of a liberty interest in release would 
bear major implications for all parts of the parole application and review 
process,199 this article is primarily concerned with its implications on the use 
of COMPAS and other RAIs. Due process should at least require increased 
transparency about “black box” proprietary algorithms and a procedural 
opportunity for applicants to review and respond to their scores.  Moreover, 
parole board commissioners and COMPAS administrators should be suf-
ficiently trained to understand the meaning of an applicant’s score. The 
need for both of these particular requirements is discussed below.
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1. Transparency and an Opportunity to Respond

One important procedural change that due process should require of 
RAIs is the opportunity for parole applicants to correct or respond to 
factually inaccurate information in their files before an ORC 
administers the test, well in advance of their Board hearing. 

As explained above, weaknesses of RAIs are exacerbated when ORCs 
evaluate an applicant based on mistaken information, and commissioners 
often “misunderstand or misstate correct information in the inmate’s 
file.”200 Parole applicants may even be denied the chance to correct 
mistakes due to redactions in their COMPAS questionnaire; for example, 
New York’s 2015 Directive guiding COMPAS implementation mandates 
that “[a]ll sections with questions 24, 29, and 30 must be redacted prior to 
giving a copy to the inmate.”201 A parole process that does not afford 
individuals any recourse to review and correct potentially erroneous 
information in their RAI does not comport with the “opportunity to be 
heard at a meaningful time and in a meaningful manner.”202 Instead, due 
process requires that individuals have “an effective opportunity . . . to 
ensure that the records before the Board are in fact the records relating to 
his case.”203 This requirement should extend to the factual record used to 
generate the COMPAS score. 

According to Flores, parole applicants are denied this “effective opportu-
nity” partly because there is no procedural opportunity to do so, and partly 
because COMPAS is a commercial product developed by a private company, 
“comprising ‘secret algorithms’ unknown to applicants.”204 This concern 
has been echoed by scholars who note that because the COMPAS software 
is proprietary,205 “it is not subject to federal oversight and there is almost 
no transparency about its inner workings, including how it weighs certain 
variables.”206 Such a lack of transparency is particularly problematic when 
it comes to the evaluation of juveniles, because if parole commissioners do 
not fully understand the algorithm, they cannot know for certain whether 
the test adequately “considers the diminished culpability of juveniles and 
the hallmark features of youth.”207 The lack of knowledge and understanding 
therefore deprives juveniles of the “individualized assessments” to which 
they are entitled under Miller.208 

The question of whether COMPAS’ proprietary nature violates due process 
was most recently addressed in 2016 by the Wisconsin Supreme Court in 
State v. Loomis.209 Loomis, who was not a juvenile when he pleaded guilty 
to charges related to his involvement in a drive-by shooting,210 claimed that 
the use of COMPAS at his initial sentencing hearing violated due process 
because the “proprietary nature of COMPAS prevent[ed] him from assess-
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ing its accuracy.”211 Writing for the majority, Justice Bradley agreed that the 
right to due process includes the “right to be sentenced based upon accurate 
information [which] includes the right to review and verify information.” The 
court found no due process violation, however, because although Loomis 
did not have access to the COMPAS algorithm, the score it generated was 
based solely upon information that was either publicly available or provided 
by Loomis himself, meaning that he had an adequate opportunity to verify 
that the report was based on accurate data. 

Notably, however, the court recognized the possible racial bias of COM-
PAS and studies suggesting its inaccuracy, concluding that its use should 
be subject to procedural limitations.212 Specifically, any “Presentence 
Investigation Report” provided to a judge during sentencing must inform 
her that the algorithm is secret, and caution that questions remain about the 
algorithm’s accuracy and bias.213 Importantly, the court was also careful 
to stipulate that Loomis was “not challenging the use of a COMPAS risk 
assessment for decisions other than sentencing,” leaving the door open for 
questions about due process implications at other stages, such as during a 
parole evaluation.214 

Thus, although the Wisconsin Supreme Court was unwilling to recognize 
due process protection for adult offenders regarding secret risk evaluation 
algorithms used during sentencing, Loomis demonstrates that courts are 
willing to recognize that RAIs can be used in unconstitutional ways, a claim 
that is only bolstered by the heightened constitutional protections afforded 
to juveniles under Miller.

2. Commissioner Training and Expertise

In addition to concerns about parole applicants’ access to information 
about COMPAS, Flores asserts that due process should also require Pa-
role Board commissioners or ORCs to possess some degree of COMPAS 
expertise, because many commissioners themselves do not understand the 
algorithm.215  As former commissioner Ferguson conceded to the New York 
Legislature, state Parole Board members were initially provided zero train-
ing on the COMPAS procedure, and he described the process of learning the 
tool “an exceptional challenge” for those without “decades of experience” 
in the criminal justice field—making it impossible for inmates to correct 
possible inaccuracies.216 

Given the overall unfamiliarity and inexperience by everyone involved, 
Ferguson advocated for the creation of a formal training manual on the 
tool.217 Still, he noted that there remains no oversight or supervision of the 
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decision-making process with respect to the COMPAS score or overall pa-
role determination; instead, commissioners simply “hone their instincts.”218 
The lack of training, supervision, and opportunities for inmates to respond 
to inaccuracies in their COMPAS scores are unacceptable procedural de-
ficiencies that must also be remedied through due process considerations.

Ultimately, the Miller decision left many holes in its protection of juveniles 
against lifelong prison sentences.219 In addition to other questions about 
its scope and implementation, Miller did not state explicitly that it was 
intended to reach beyond the moment of sentencing and apply equally to 
parole boards and sentencing judges.220 Nevertheless, courts should construe 
the “meaningful opportunity for release” as a substantive right and liberty 
interest subject to due process that applies beyond an individual’s initial 
sentencing hearing. This outcome would provide greater protections for 
juvenile offenders throughout the parole review process, including higher 
standards for the administration and use of RAIs. At the same time, states 
can still take advantage of the efficiency of these algorithms,221 but they must 
ensure that their use of RAIs does not amount to a “black-box” system that 
undermines Miller’s goal of ensuring release for rehabilitated individuals. 

Furthermore, juvenile offenders should be fully informed about any al-
gorithm they are subjected to and be afforded opportunities to inspect the 
data, correct factual errors, and prepare a response or rebuttal with ample 
time before their parole hearing. As noted above, although a presumption 
in favor of release and increased reliance on dynamic factors may allevi-
ate some of the problematic aspects of RAI use, courts must go further in 
finding a liberty interest because neither of these proposed solutions ensure 
procedural safeguards against improper RAI use which may contribute to 
repeated parole denials, and in turn, de facto life sentences for juveniles.  
Indeed, absent a categorical guarantee of release, recognizing a due process 
liberty interest in Miller’s “meaningful opportunity for release” mandate 
will provide the highest likelihood of release for reformed individuals still 
incarcerated for crimes they committed as a child.

Conclusion

The Miller decision has drawn much attention for its lack of clarity with 
respect to implementation at sentencing, but scholars have largely overlooked 
one of its greatest deficiencies: that it did not explicitly mandate parole pro-
cesses for eligible juvenile offenders. Even if a juvenile is deemed capable 
of reform by a sentencing judge, that individual may die behind bars due 
to repeated parole denials. As the use of risk assessment instruments in the 
parole process continues to expand and parole boards’ reliance upon them 
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increases, the judiciary must recognize that Miller kids are constitutionally 
entitled to a meaningful opportunity for release and, for that reason, require 
state legislatures to create procedural rules for RAI use that comport with 
due process. 

Due process considerations would bear major implications for all aspects 
of  parole proceedings, but with respect to RAIs, should ensure—at a 
minimum—that juvenile parole applicants have an adequate opportunity to 
respond to factually inaccurate information in the records used to generate 
their RAI score; that administrators are properly trained to input data; that 
commissioners are properly educated on the tools and understand the mean-
ing of the scores they generate; and that RAI developers provide enough 
transparency in their algorithms that commissioners can ensure they afford 
greater weight to dynamic factors and do not consider age at the time of 
offense to raise an individual’s risk to the community. Absent a categorical 
ban of juvenile life without parole sentences that includes de facto sentences, 
construing the Miller decision as creating a liberty interest in release and 
affording juvenile applicants due process during parole review would provide 
the greatest protection for juveniles from death by incarceration.
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Book Review: Laurelyn Whitt and Alan W. Clarke,
North American Genocides: Indigenous Nations, Settler 
Colonialism, and International Law (Cambridge U. Press, 2019).

In the mid-20th century, state governments—enabled by the United States 
federal government—removed 25 to 35 percent of American Indian* children 
from their families and placed them with new families. Roughly 80 percent 
of the time, this meant placing Indian children with complete strangers. 
The removals of Indian children were a continuation of forced removals of 
children by the federal government—and church missions authorized and 
funded by the United States—in the letter half of the 19th century and early 
part of the 20th century to Indian boarding schools. Was this genocide?

Matthew L.M. Fletcher is Professor of Law & Director of the Indigenous Law & Policy 
Center at Michigan State University College of Law.
* A word about nomenclature. The National Lawyers Guild’s stated preference is to 
use the term “indigenous.”  However, the author of this review (who is a prominent 
indigenous scholar and a member of the Grand Traverse Band of Ottawa and Chippewa 
Indians uses the word “Indian” to refer to the original inhabitants of North America. 
We are aware that this may seem controversial to some. However, on many U.S. 
reservations, tribal members proudly refer to themselves as “Indian” as have many of 
the leaders of the American Indian Movement. Indeed, the premier newspaper across 
Indian country is Indian Country Today. Moreover, as explained in note 3 of North 
AmericAN GeNocides: iNdiGeNous NAtioNs, settler coloNiAlism, ANd iNterNAtioNAl 
lAw, the most usual alternative term in the U.S., “Native American” presents its own 
difficulty:

“In this book, we use the term Indigenous in most cases. Exceptions to this are 
largely a function of context, as for example, when a source uses a different term or 
when a more specific term is preferable or required, such as Australian Aboriginal 
or American Indian. In the Canadian context we tend to avoid the term ‘Canadian 
Aboriginal’ in favor of First Nations, Metis, or Inuit. Indian is used in the Canadian 
context only in connection with the Indian Act. ‘American Indian’ is sometimes 
shortened to ‘Indian’ although we avoid the term Native ‘American’ (primarily 
because it tends to conflate nationhood with ethnicity). Alaska Native and Native 
Hawiian are used where appropriate.”
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In the 1950s, the United States terminated its political relationship with 
hundreds of American Indian nations, often liquidating the tribes’ assets 
with little compensation to the tribes or their citizens. A few tribes consented 
to termination, but most did not. In the 1970s, the United States began re-
storing some—but not all—of those tribes. Was this genocide?

In the latter half of the 19th century into the early decades of the 20th 
century, the United States implemented a land allotment scheme that di-
vested American Indian nations of more than two-thirds of their lands. A 
few tribes consented to allotment, but most did not. Was this genocide?

In the 20th century, the United States confiscated numerous Indian reser-
vations — and compensated the tribes—for large hydrologic projects that 
flooded large swaths of those reservations, primarily the best land near the 
rivers available to Indian people. The tribes took the compensation. Was 
this genocide?

In the 21st century, it is now established and understood that federal Indian 
policy undermines tribal governance powers to enforce criminal laws against 
non-Indians. When coupled with federal and state governments’ failures to 
adequately police Indian country, this has contributed to a horrific rise in 
physical and sexual assaults against Indian women and children in Indian 
country, an epidemic of human trafficking of Indian women and children, 
and thousands of missing and murdered Indian women. Is this genocide?

Professors Laurelyn Whitt and Alan W. Clarke set forth a stirring legal 
analysis of why each of these circumstances likely constitutes genocide. 
Whitt and Clarke choose the extermination of the Beothuk Nation over 
three centuries and the extermination of the Powhatan Confederacy in 
the 17th century to make a pair of easy cases that what happened to these 
Indian nations was genocide. (Whitt and Clark at 100-161). They prepare 
an excellent case, almost like a long-form criminal complaint, identifying 
the individuals and nations responsible and detailing the horrific histories 
of these nations. Great Britain acknowledged in writing in 1837 that the 
indigenous people once found in Newfoundland had been exterminated. 
(Whitt and Clark at 116). The Powhatan Confederacy was “disappeared.” 
(Whitt and Clark at 160).

The cases are easy to make, in part, because the Convention on the 
Prevention and Punishment of the Crime of Genocide, adopted in 1948 in 
the wake of the horrors of World War II, defines “genocide” very broadly. 
Article 2 of the Convention states:

[G]enocide means any of the following acts committed with intent to destroy,
in whole or in part, a national, ethnical, racial or religious group, as such:

(a) Killing members of the group;
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(b) Causing serious bodily or mental harm to members of the group;

(c) Deliberately inflicting on the group conditions of life calculated to bring
about its physical destruction in whole or in part;

(d) Imposing measures intended to prevent births within the group;

(e) Forcibly transferring children of the group to another group.

Surely, the intentional extermination of entire Indian nations by warfare 
fits subpart (a) of this definition, killing members of the group with an in-
tent to destroy in whole a national group. Massacres like Wounded Knee 
and Sand Creek also probably fit this definition, given that the American 
military killed members of those groups — Lakota bands and Cheyenne 
and Arapaho bands, respectively — with an intent to destroy in part. Of 
course, those acts occurred before there was an established definition of 
“genocide.” But settler colonial states like the United States defended those 
actions as mere acts of war, which under international law are legitimate. As 
Whitt and Clarke establish, those states now deny that those actions were 
genocidal. (Whitt and Clarke at 8-25). These states might apologize, as the 
United States has generally in relation to Indian nations and more specifi-
cally on matters such as the Native Hawaiian conquest, but they will not 
admit responsibility for genocide. In fact, if pressed, as former Canadian 
Prime Minister Stephen Harper was, they might deny any wrongdoing 
whatsoever. (Whitt and Clarke at 11).

Consider the termination era of federal Indian policy in the United States. 
In 1953, a mere five years after the genocide convention, the United States 
Congress adopted House Concurrent Resolution 108. That resolution used 
the language of freedom and emancipation to accomplish what its opponents 
would call “termination.” In the resolution, Congress called for the end of 
the status of Indian people as “wards” of the United States, and identified 
five Indian nations to be granted immediate “freedom.” How this worked in 
reality was apparent with the first tribe terminated, the Menominee Tribe 
of Wisconsin. The United States Department of the Interior confiscated the 
main asset of the tribe, a timber products company (perhaps the first profit-
able sustainable forestry company in the world), then sold it off at pennies 
on the dollar of the fair market value, took an administrative fee off the top, 
and distributed what remained in small, per capita payments to the former 
members of the terminated tribe. The tribe itself would no longer receive 
services like health care, public safety, or housing from federal agencies. 
Despite the pretty language of the House resolution, this was intentional. 
The Menominee Tribe was targeted for termination because of their suc-
cesses, with their business competitors reaching out to the Wisconsin 
Congressional delegation to suggest this tribe as a termination test case. 
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The tribe and its citizens, of course, suffered horribly. The only legal right 
left to the Menominee people was the treaty—guaranteed right to hunt and 
fish. Without that right, tribal members could not eat. Naturally, the state of 
Wisconsin began to enforce its conservation laws against the Menominee 
people—undermining the treaty right.

Was the Menominee “termination” genocide? Arguably yes, but maybe 
not. Note that the actual instrument of termination, the Menominee Termi-
nation Act of 1954, disposed with the pretty language of freedom, but cut 
to the heart of the matter—termination. This statute was overtly designed 
to destroy the Menominee Tribe. But no Menominee people were killed or 
tortured, or their children forcibly removed (they were, of course, but not 
because of this law). Instead, the best argument that the termination act was 
genocide comes from subpart (c) of the definition of genocide: “Deliberately 
inflicting on the group conditions of life calculated to bring about [the na-
tion’s] physical destruction in whole or in part. . . .” The meanings of those 
words are themselves undefined by the genocide convention, presumably to 
be determined through the adversarial process of litigation and the meth-
odology of the common law. It might not be an easy case to win. But as we 
all know, the United States would never allow such a proceeding to occur, 
and if it did occur, the United States would never have participated. So we’ll 
never know. The Menominee Tribe’s restoration began, not with Congress, 
but with the Supreme Court in 1968, which recognized that the tribe’s treaty 
rights to hunt and fish remained. Congress did eventually restore the tribe 
in 1973, but the tribe still suffers the consequences of termination and is, 
arguably, the tribe in Wisconsin that struggles the most.

What’s important is that the United States—fresh from fighting World 
War II, fresh from seeing the horrors of genocide in Europe, fresh from 
imposing its will and its justice on those nations and their leaders it had 
defeated in that war—is the same United States who righteously engaged 
in the termination of Indian tribes. After Menominee, Congress terminated 
dozens of small tribes in Oklahoma and elsewhere, and about a hundred more 
tribes in California. Some of those tribes were never restored. They were 
politically exterminated. Few of the restored tribes recovered completely. 
At the same time of termination, Congress undermined reservation gover-
nance—authorized by state governments on 70 percent of reservations—to 
assume control, pulling back federal services from those reservations. Crime 
rates in Indian country began to climb and  continue to climb to this day. 
The Executive branch embarked on forced fee patent land sales, interfered 
with tribal political and religious activities, and impeded tribal attorney 
contracts. The U.S.leaders that perpetrated the termination policy would 
have been shocked to be told they were engaged in acts that bordered on 
genocide. This was the government that was finally enforcing Reconstruc-
tion era civil rights statutes by outlawing racial segregation.
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Genocide as a legal matter is woefully incomplete without a political 
reckoning. The most well—known persons found guilty of genocide, the 
perpetrators of the European genocide during World War II, the perpetra-
tors of the Bosnian genocide of the war in the former Yugoslavia, and the 
perpetrators of the Rwandan genocide, were held responsible by more 
powerful nations through international tribunals. A cynic might say the 
only persons likely to be charged with and convicted of genocide are those 
persons who are from a weak or defeated state.

 Professors Whitt and Clarke rightly identify the most critical problem 
with the definition of “genocide,” that the crime of genocide is inherently 
political.

But there is another question, at least in relation to the 574 American In-
dian nations who are federally recognized by the United States: the question 
of modern self-determination and the historic relationship between Indian 
nations and the United States. Like other national perpetrators of genocide, 
the United States has not acknowledged its actions as meeting the definition 
of genocide. But unlike other national perpetrators of genocide, the United 
States does acknowledge a duty of protection—what we normally call the 
trust responsibility—to Indian nations and individual Indians. This duty 
of protection is a matter of recognized international law where a superior 
sovereign agrees to be responsible for the exterior, or international, affairs 
of the inferior sovereign, while leaving the internal political matters of the 
weaker nation intact. What this means—if the United States is guilty of 
the crime of genocide against American Indians and Indian tribes—is that 
the victims of genocide place themselves, at least in part, in the protective 
hands of the genocidal perpetrator. What an odd circumstance!

Self-determination and the trust responsibility gives the United States 
political cover for its past and continuing actions (and omissions) that, ar-
guably, meet the definition of genocide. The federal government can claim 
that these tribes are still here, not exterminated, and that we contract with 
them to provide basic governmental services and generally honor the duty of 
protection. Hence, the government can plausibly state that it has not been a 
perpetrator of genocide. Everything described in the opening paragraphs of 
this review that happened hsitorically and currently maymeet the definition 
of genocide, but the continuing self—governing status of modern Indian 
tribes complicates that conclusion. My only significant regret after reading 
North American Genocides, an otherwise important and well—researched 
book, is that Professors Whitt and Clarke do not engage this complication.
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In Law Without Future, Jack Jackson explores a broad set of legal and 
political developments to support his analysis that we now live in a world 
where legal decisions have less fealty to precedent and less commitment 
to regulating future behavior than ever before. He leads with President 
Trump’s pardon of Sheriff Joe Arpaio of Arizona, who had been convicted 
of criminal contempt for refusing to obey court orders enjoining him from 
engaging in discriminatory anti-immigrant practices—racial profiling and 
violations of the Fourth Amendment. The pardon demonstrated Trump’s 
disdain for constitutional government and the principle of equality. At the 
same time, Arpaio “represents the ethos and energy of the political move-
ment that ushered [Trump] into power.” 

In subsequent chapters, Jackson explores the habeas corpus ruling by the 
Supreme Court in Teague v. Lane (1989, the “torture memos” promulgated 
by the Office of Legal Counsel in the Bush Administration (and President 
Obama’s failure to hold the authors responsible, the Court’s decision in Bush 
v. Gore, Congress’s legislation with respect to Terry Schiavo’s life support, 
and the Senate’s refusal to hold hearings on President Obama’s nomination 
of Merrick Garland to the Supreme Court.

Teague v. Lane is a good example of Jackson’s thesis. The Court expanded 
the definition of “new” legal rules, which provide no relief to a convicted 
prisoner through habeas corpus, and limited the universe of rules dictated 
by precedent, thus making it more difficult for prisoners held in violation 
of the Constitution to be released. The politically motivated ruling both 
narrowed the impact of previous decisions and limited the effect that cur-
rent decisions would have on future cases. Jackson labels this sort of “self-
destructive legal analysis” as “anti-constitutionalism.” This notion of law 
without future was manifest in Bush v. Gore, where the Court explicitly 
limited the impact of its ruling to the case before it. As Jackson puts it, the 
“Court issued a landmark decision that marked the land not at all.” Jackson 
explains how the same dynamic in Teague v. Lane and Bush v. Gore is found 
in the other matters he analyzes.   

Michael Avery is Emeritus Professor, Suffolk Law School, and a former 
president of the National Lawyers Guild.  
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Jackson develops a secondary theme as well, the relationship between law 
and politics. He cautions that the criticism of political decisions emanating 
from the War on Terror as “lawless” is misplaced. He argues that politics 
have always influenced and been integral to legal theory and developments. 
In response to Bush v. Gore, liberals called for a return to the “rule of law” 
to protect democracy. Jackson finds the criticism misguided, convincingly 
arguing that “the power of the law had long been waging war against de-
mocracy.” Consider the Electoral College, it is an institution that  allows 
the election of a president rejected by a majority of the popular vote. The 
nondemocratic Senate, per the Constitution, serves as a brake on the more 
popularly representative House, due to less frequent elections and the struc-
tural rejection of the one person/one vote principle. Indeed, one could argue 
that with respect to the recent acquittal of President Trump in impeachment 
proceedings, the Senate operated as designed. Legal rulings and state laws 
that outlaw fusion voting, which would allow a candidate to be the nominee 
of more than one party, limit the influence of minor parties. Privatized de-
bates are legally beyond regulation by the First Amendment, which requires 
state action, and can exclude minor parties and less well-known candidates. 
The law restricts access to the ballot through felon disenfranchisement and 
measures requiring stricter proof of identity. 

The book is strongest when discussing individual examples of legal and 
political decisions. This reviewer is a professor of constitutional law, not a 
philosopher, so perhaps my impatience with frequent forays by the author 
into philosophical matters merely reflects my interests. Nonetheless, I believe 
the book would have been improved by more discussion of legal cases and 
specific political decisions and fewer flights into abstract debates involving 
St. Augustine, Alexis de Tocqueville, Karl Marx and others. In the same 
vein, I found Jackson’s fondness for expressing ideas in paradoxical terms 
to be occasionally enlightening, but too frequently unnecessarily confus-
ing. Having said that, this book provides many productive insights into the 
conservative rejection of fundamental constitutional principles that currently 
tears at the fabric of political society.  

   



Nathan Goetting

THE SECOND AMENDMENT HUSTLE

I’m a left-wing law professor.  My favorite judge is Chief Justice Earl War-
ren.  The one I agree with most is Associate Justice William O. “Wild Bill” 
Douglas.  However, consistent with the spirit of a constitutional amendment 
even more important than the one we're discussing today—the First—I'd 
like to thank the Federalist Society (“FedSoc”), a bar association that, de-
pending on the day, either depresses or repulses me, for inviting me here 
this morning.  I’m confident I speak for the vast majority of my comrades 
on the academic left when I say that, despite all the false and breathless 
reports from right-wing media, we don't fear debate. In fact, many of us 
can’t get quite enough of it, especially where groups like FedSoc and Dr. 
Halbrook’s client, the National Rifle Association (“NRA”), are concerned.

I’m here to convince you of four things: 

My first point is that you don’t need to be an anti-gun stereotype like Beto 
O’Rourke to believe an assault weapons ban along the lines of the federal 
statute that expired in 20041 is perfectly consistent with the Second Amend-
ment.  One can believe guns have a place in our society, and even enjoy using 
them recreationally, while acknowledging that the gun lobby’s increasingly 
dogmatic Second Amendment orthodoxy is ahistorical nonsense.  We have 
a special duty to try to be reasonable when debating incendiary issues like 
this one, even when we believe the other side’s reasoning is completely 
backward. Discourse is impossible unless we are as willing, or at least 
almost as willing, to be persuaded as we are to persuade.2

I was assigned one of Dr. Halbrook’s books as a law student studying 
the Second Amendment. The text was fascinating and, unlike virtually 

Nathan Goetting is Professor of Criminal Justice & Jurisprudence at Adrian College 
and Articles Editor for NLGR.  This essay has been adapted from a response to a speech 
by NRA attorney Stephen P. Halbrook.  It was delivered at the invitation of the Toledo 
Student Chapter of the Federalist Society, after which both speakers were questioned 
by the audience.  The event took place on November 6, 2019—at high noon.
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everything else I was required to read in law school, I couldn’t set it down. 
I came away from that book convinced he was wrong on the key question 
of whether the Second Amendment created an individual right, independent 
of the militia, to self-defense.  However, we have some core beliefs in com-
mon and I admire some aspects of his scholarship. 

As best I can tell, the two primary arguments for a right to possess a 
gun for personal purposes offered by gun industry lawyers is that the Sec-
ond Amendment constitutionalized the common law right to self-defense 
(recognized in District of Columbia v. Heller3) and the Declaration of In-
dependence’s revolutionary right4 to rebel against oppressive government, 
the so-called “insurrectionist theory.”5  Morally and politically, I support 
both these rights. But they have nothing to do with the Second Amendment.  

I think non-criminal citizens of sound mind should have the constitutional 
right to own, transport, and use guns, including handguns and “assault” 
rifles, for personal self-defense and the defense of others.  I own a hand-
gun and will freely admit that blowing inanimate objects into smithereens 
while practicing with it is all sorts of fun.  Most people who disagree need 
to actually try it for the first time or chill out and loosen up.  When my 
three-year-old son knocked over a pop can with a pellet gun for a first time 
the other day I jumped two feet off the ground and pumped my fist like 
an idiot.  But the primary reason I own a .45 is that I don’t want any home 
invader who selects my house to have a pleasant experience.   

I also stand foursquare behind what Lincoln called the natural “revolution-
ary right”6 to possess guns in rebellion against intrusive government.  This 
puts me in the illustrious company of Daniel Shays, John Brown, Emma 
Goldman, and the original Black Panther Party—right where a left-wing 
guy like me wants to be—but nowhere near the mindset of James Madison 
when drafting the Bill of Rights. 

My second point is that, my philosophical attachment to these rights 
notwithstanding, they have nothing, as I said earlier, to do with the Second 
Amendment. The right of rebellion exists nowhere in the Constitution for 
the simple reason that the purpose of that document was to construct a 
stable government that would make the exercise of such a right unnecessary. 
Moreover, it would be especially ironic for Madison to have located such a 
political self-destruct button in the Second Amendment, which specifically 
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seeks to regulate militias whose purpose, Article I, Sect. 8 tells us, was to 
“suppress insurrections.”7  

The Second Amendment likewise cares little and says nothing about an 
individual right to self-defense.  No meaningful contingent of scholars or 
jurists ever thought it did, until the “industrious band” of Second Amend-
ment revisionists, Garry Wills calls them,8 got together in the 1970s and 
hatched their new understanding.  However, a strong argument can and 
should be made that the common law right to defend oneself and others 
with a gun exists under the Fifth and Fourteenth Amendment’s Due Pro-
cess Clauses. These are the same provisions that confer the unenumerated 
yet still fundamental rights to marry,9 raise children,10 have sex,11 use birth 
control,12 and otherwise be free from obnoxious and intrusive government 
interference. These rights are all aspects of what Justice Brandeis called the 
right to be “let alone,” which he termed “the most comprehensive of rights, 
and the right most valued by civilized men.”13

Like any good left-wing legal realist at the National Lawyers Guild, and 
unlike every right-wing “originalist” member of FedSoc I know of, my 
libertarian revulsion against an overweening government requires that I 
interpret the Constitution’s Due Process Clauses expansively so as to rec-
ognize more of these substantive freedoms, including the ancient common 
law right, recognized by Blackstone14 and routinely enforced in state and 
federal courts since the nation’s founding, to defend oneself and others 
with a firearm. 

The basic human right to defend oneself against physical aggression passes 
any test the Supreme Court has used in the past to recognize fundamental 
rights under the due process clauses.  It’s “deeply rooted in this Nation’s 
history and tradition.”15 It’s “implicit in the concept of ordered liberty.”16 And 
so on.  If the common law right to self-defense with a gun exists anywhere 
in the constitution, it’s in these provisions.  

Back in the Paleolithic Era when I was a law school TA, I remember 
explaining a legal theory I believed in and was trying to promote, but that 
a court had recently rejected.  After I sat down, the professor I worked for 
walked to the podium and nonchalantly announced to the class, “Nathan’s 
wrong, everybody. You know how I know?  The court just said so.”17 

I leave myself vulnerable the same way today.  We all know that, in Heller, 
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the Court said the Second Amendment confers an individual right to pos-
sess a gun in the home for self-defense. But if a FedSoc idol like Associate  
Justice Clarence Thomas can be promiscuous enough with his allegiance 
to stare decisis to argue—in one of Dr. Halbrook’s other gun cases18—that 
The Slaughter-house Cases19 and its 147 years of consistent precedent should 
be scrapped, and that the individual right to possess a gun actually derives 
from the Privileges and Immunities Clause, it’s hardly immodest of me to 
suggest that we reexamine a comparatively newborn precedent like Heller. 

The new gun lobby orthodoxy that prevailed in Heller has no reasonable 
basis in law or fact.  I don’t have time enough to explain the numerous, 
perfectly sensible reasons why that’s so right now.  Fortunately, I don’t 
really need to. 

My position is simply the conventional wisdom that prevailed in class-
rooms and courtrooms without any meaningful opposition for the first 190 
years or so of this nation’s history. The accepted truths—truisms, really—of 
this conventional wisdom included that the Second Amendment was funda-
mentally a military regulation. Madison and other framers and ratifiers had 
recognized that the collective defense provisions in Art. I, Sect. 8, which 
split sovereignty over the militia between the federal and state governments, 
weren’t adequate to assuage the fears of the anti-federalists, who worried 
that without a provision in the Constitution explicitly protecting state militias 
from federal disarmament, an imperial army of mercenary Hessians, perhaps 
this time emanating from the federal capitol, might destroy the sovereignty 
of autonomous state governments.  The Second Amendment is of a piece 
with its fraternal twin, the Third Amendment, which restricts U.S. troops 
from occupying civilian homes.  The objective of both Amendments was 
to limit the power of the federal armed forces.20

  My third point is that the triumph of the industrious band representing the 
gun lobby in Heller was, in virtually every sense, a feat of political power, 
not legal reasoning.  It was a victory for well-heeled, mobilized, energetic 
reactionary political organizations, like the NRA and FedSoc, who paid 
academics, public relations consultants, and politicians to evangelize their 
new Second Amendment orthodoxy and implement their agenda, both in 
society and government.  

The Second Amendment theory that prevailed in Heller, that individuals 
possess a Second Amendment right to possess guns for self-defense un-
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related to participation in the militia, was generated more or less ex nihilo 
in the 1970s.  It was the unifying doctrine of a radical faction of the NRA, 
many of whom had recently been expelled, that launched the “Revolt at 
Cincinnati” in 1977.21 The leadership emerging from the revolt transformed 
the NRA into an overtly political organization, officially non-partisan but 
reliably right-wing and Republican.  The NRA had supported and believed 
in the constitutionality of Congress’ first major attempts at gun regulation: 
the National Firearms Act of 193422 and the Federal Firearms Act of 1938.23  
Doing otherwise hadn’t been dreamt of yet. After 1977, things became 
different.  

The conservative legal establishment, which had been pushed to the mar-
gins during previous decades of liberal supremacy, had been resurrected 
by the time of the Heller decision.  It had taken control of the Supreme 
Court and, thereby, the Constitution itself. Had Heller been heard in 1958, 
’68, or ’78—or 1798—rather than 2008, the individual rights argument 
would’ve gotten zero votes instead of the five it needed to win.  Heller was 
the triumph of politics over law, ideology over reason.  It was Thrasymachus 
destroying Socrates.  

Republican jurists who came of age before the new orthodoxy were par-
ticularly aggrieved by what was going on in this area of the law. Chief Justice 
Warren Burger thought it was a hustle.  He famously said that the Second 
Amendment “has been the subject of one of the greatest pieces of fraud, I 
repeat the word fraud, on the American public by special interest groups 
that I have ever seen in my lifetime.”24  Associate Justice John Paul Stevens 
wrote that Heller is “unquestionably the most clearly incorrect decision that 
the Supreme Court announced during my tenure on the bench.”25  And he 
served on the court for over 100,000 years. (Actually, 34 1/2).

My fourth and final point is that while the argument for an individual right 
to possess a gun under the Second Amendment fails whatever the approach 
to judging one uses, its failure is especially egregious from an originalist 
perspective. The ascendency of the new Second Amendment orthodoxy 
paralleled, and was integrated into, FedSoc’s and other right-wing legal 
organizations’ mainstreaming of the originalist manner of judicial inter-
pretation.  This approach similarly existed on the margins of legal thought 
until—alongside the gun movement—right-wing groups popularized it just 
a few decades ago. The most astounding fact regarding the Heller case—in 
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which both the individual rights theory and the originalist approach to judg-
ing explicitly coalesce—is how, by deemphasizing the genuine concerns of 
the framers and ratifiers, originalism’s greatest champion, Associate Justice 
Antonin Scalia, exposes originalism as a pretext for achieving long-sought 
political outcomes.

With that, I turn to the bar association currently stocking the judiciary 
full of “originalist” judges in Scalia’s mold - my hosts today, The Federal-
ist Society. 

George Washington, who presided over the constitutional convention, 
admonished us not to form political parties.26  “The Father of the Con-
stitution,” James Madison, lamented the rise of political factions.27  Yet 
the current president has effectively outsourced the selection of federal 
judges—whose signature quality must be independence—to this faction 
of well-funded, deeply connected legal activists, exclusively aligned with 
the Republican Party.28 

The judges FedSoc curates and selects for Donald Trump are themselves 
members of FedSoc and promote the legal and political objectives of their 
faction. Were they not reliable in this way, they’d never have been selected 
as judges in the first place.  Whatever Washington and Madison originally 
intended—whatever their words meant when they wrote them—it couldn’t 
have been this.
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“Navigating Miller v. Alabama with COMPAS: How Risk Assessment Instruments 
Square with a Meaningful Opportunity for Release,” Emily Barber questions 
whether these assessment instruments are compatible with Miller’s underlying 
purpose: giving children a second chance.

Next, Mathew L.M. Fletcher, Professor of Law and Director of the Indigenous 
Law & Policy Center at Michigan State University College of Law— one of the 
world’s leading scholars in Indian law—reviews  North American Genocides: 
Indigenous Nations, Settler Colonialism, and International Law, written by hu-
man rights activists and scholars Laurelyn Whitt and Alan W. Clarke. Clarke 
is a longstanding member of the NLG and contributing editor of our Review. 
Fletcher’s review inspires readers to further explore this essential area of human 
rights scholarship. 

We have another excellent and timely book review by former National Law-
yers Guild President Michael Avery. In 2013, Avery co-authored The Federalist 
Society: How Conservatives Took the Law Back from Liberals with Daniele 
McLaughlin, a book that presented a captivating account of the ascendency of the 
legal right. His expertise in this area made him an ideal person to review NLG 
member Jack Jackson’s recent work, Law Without Future: Anti-Constitutional 
Politics and the American Right, which seeks to explain how the meaning of the 
Constitution has changed in the era of Donald Trump.

Speaking of The Federalist Society, we close this issue with a fiery assault upon 
it by long-time NLG member and our Articles Editor, Nathan Goetting, Profes-
sor of Criminal Justice and Jurisprudence at Adrian College. Last fall, Goetting 
was invited to respond to a speech sponsored by the Toledo Student Chapter of 
The Federalist Society at the University of Toledo College of Law by prominent 
National Rifle Association (NRA) lawyer Stephen P. Halbrook. Naturally, Goet-
ting saw this as an opportunity to participate in an urgent battle of ideas against 
FedSoc and the NRA, two of the nation’s most dangerous political organizations 
primed to take over the judiciary. “The Second Amendment Hustle” is an adapta-
tion of Goetting’s remarks at the event, where he made his case against the NRA 
to a NRA-friendly audience, and he made his case against The Federalist Society 
to one of its student chapters. 
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