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,¶P�D�OHIW�ZLQJ�ODZ�SURIHVVRU���0\�IDYRULWH�MXGJH�LV�&KLHI�-XVWLFH�(DUO�:DU-
UHQ���7KH�RQH�,�DJUHH�ZLWK�PRVW�LV�$VVRFLDWH�-XVWLFH�:LOOLDP�2��³:LOG�%LOO´�
'RXJODV���+RZHYHU��FRQVLVWHQW�ZLWK�WKH�VSLULW�RI�D�FRQVWLWXWLRQDO�DPHQGPHQW�
HYHQ�PRUH�LPSRUWDQW�WKDQ�WKH�RQH�ZH
UH�GLVFXVVLQJ�WRGD\²WKH�)LUVW²,
G�
OLNH�WR�WKDQN�WKH�)HGHUDOLVW�6RFLHW\��³)HG6RF´���D�EDU�DVVRFLDWLRQ�WKDW��GH-
SHQGLQJ�RQ�WKH�GD\��HLWKHU�GHSUHVVHV�RU�UHSXOVHV�PH��IRU�LQYLWLQJ�PH�KHUH�
WKLV�PRUQLQJ���,¶P�FRQ¿GHQW�,�VSHDN�IRU�WKH�YDVW�PDMRULW\�RI�P\�FRPUDGHV�
RQ�WKH�DFDGHPLF�OHIW�ZKHQ�,�VD\�WKDW��GHVSLWH�DOO�WKH�IDOVH�DQG�EUHDWKOHVV�
UHSRUWV�IURP�ULJKW�ZLQJ�PHGLD��ZH�GRQ
W�IHDU�GHEDWH��,Q�IDFW��PDQ\�RI�XV�
FDQ¶W�JHW�TXLWH�HQRXJK�RI�LW��HVSHFLDOO\�ZKHUH�JURXSV�OLNH�)HG6RF�DQG�'U��
+DOEURRN¶V�FOLHQW��WKH�1DWLRQDO�5LÀH�$VVRFLDWLRQ��³15$´���DUH�FRQFHUQHG�

,¶P�KHUH�WR�FRQYLQFH�\RX�RI�IRXU�WKLQJV��

0\�¿UVW�SRLQW�LV�WKDW�\RX�GRQ¶W�QHHG�WR�EH�DQ�DQWL�JXQ�VWHUHRW\SH�OLNH�%HWR�
2¶5RXUNH�WR�EHOLHYH�DQ�DVVDXOW�ZHDSRQV�EDQ�DORQJ�WKH�OLQHV�RI�WKH�IHGHUDO�
VWDWXWH�WKDW�H[SLUHG�LQ�������LV�SHUIHFWO\�FRQVLVWHQW�ZLWK�WKH�6HFRQG�$PHQG-
PHQW���2QH�FDQ�EHOLHYH�JXQV�KDYH�D�SODFH�LQ�RXU�VRFLHW\��DQG�HYHQ�HQMR\�XVLQJ�
WKHP�UHFUHDWLRQDOO\��ZKLOH�DFNQRZOHGJLQJ�WKDW�WKH�JXQ�OREE\¶V�LQFUHDVLQJO\�
GRJPDWLF�6HFRQG�$PHQGPHQW�RUWKRGR[\�LV�DKLVWRULFDO�QRQVHQVH���:H�KDYH�
D�VSHFLDO�GXW\�WR�WU\�WR�EH�UHDVRQDEOH�ZKHQ�GHEDWLQJ�LQFHQGLDU\�LVVXHV�OLNH�
WKLV�RQH��HYHQ�ZKHQ�ZH�EHOLHYH� WKH�RWKHU� VLGH¶V� UHDVRQLQJ� LV�FRPSOHWHO\�
EDFNZDUG��'LVFRXUVH� LV� LPSRVVLEOH� XQOHVV�ZH� DUH� DV�ZLOOLQJ�� RU� DW� OHDVW�
DOPRVW�DV�ZLOOLQJ��WR�EH�SHUVXDGHG�DV�ZH�DUH�WR�SHUVXDGH��

,�ZDV�DVVLJQHG�RQH�RI�'U��+DOEURRN¶V�ERRNV�DV�D�ODZ�VWXGHQW�VWXG\LQJ�
WKH�6HFRQG�$PHQGPHQW��7KH� WH[W�ZDV� IDVFLQDWLQJ� DQG�� XQOLNH�YLUWXDOO\�

1DWKDQ�*RHWWLQJ�LV�3URIHVVRU�RI�&ULPLQDO�-XVWLFH�	�-XULVSUXGHQFH�DW�$GULDQ�&ROOHJH�
DQG�$UWLFOHV�(GLWRU�IRU�NLGR���7KLV�HVVD\�KDV�EHHQ�DGDSWHG�IURP�D�UHVSRQVH�WR�D�VSHHFK�
E\�15$�DWWRUQH\�6WHSKHQ�3��+DOEURRN���,W�ZDV�GHOLYHUHG�DW�WKH�LQYLWDWLRQ�RI�WKH�7ROHGR�
6WXGHQW�&KDSWHU�RI�WKH�)HGHUDOLVW�6RFLHW\��DIWHU�ZKLFK�ERWK�VSHDNHUV�ZHUH�TXHVWLRQHG�
E\�WKH�DXGLHQFH���7KH�HYHQW�WRRN�SODFH�RQ�1RYHPEHU��������²DW�KLJK�QRRQ�
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HYHU\WKLQJ�HOVH�,�ZDV�UHTXLUHG�WR�UHDG�LQ�ODZ�VFKRRO��,�FRXOGQ¶W�VHW�LW�GRZQ��
,�FDPH�DZD\�IURP�WKDW�ERRN�FRQYLQFHG�KH�ZDV�ZURQJ�RQ�WKH�NH\�TXHVWLRQ�
RI�ZKHWKHU�WKH�6HFRQG�$PHQGPHQW�FUHDWHG�DQ�LQGLYLGXDO�ULJKW��LQGHSHQGHQW�
RI�WKH�PLOLWLD��WR�VHOI�GHIHQVH���+RZHYHU��ZH�KDYH�VRPH�FRUH�EHOLHIV�LQ�FRP-
PRQ�DQG�,�DGPLUH�VRPH�DVSHFWV�RI�KLV�VFKRODUVKLS��
$V�EHVW�,�FDQ�WHOO�� WKH� WZR�SULPDU\�DUJXPHQWV�IRU�D�ULJKW� WR�SRVVHVV�D�

JXQ�IRU�SHUVRQDO�SXUSRVHV�RIIHUHG�E\�JXQ�LQGXVWU\�ODZ\HUV�LV�WKDW�WKH�6HF-
RQG�$PHQGPHQW�FRQVWLWXWLRQDOL]HG�WKH�FRPPRQ�ODZ�ULJKW�WR�VHOI�GHIHQVH�
�UHFRJQL]HG�LQ�'LVWULFW�RI�&ROXPELD�Y��+HOOHU���DQG�WKH�'HFODUDWLRQ�RI�,Q-
GHSHQGHQFH¶V�UHYROXWLRQDU\�ULJKW��WR�UHEHO�DJDLQVW�RSSUHVVLYH�JRYHUQPHQW��
WKH�VR�FDOOHG�³LQVXUUHFWLRQLVW�WKHRU\�́ ���0RUDOO\�DQG�SROLWLFDOO\��,�VXSSRUW�
ERWK�WKHVH�ULJKWV��%XW�WKH\�KDYH�QRWKLQJ�WR�GR�ZLWK�WKH�6HFRQG�$PHQGPHQW���
,�WKLQN�QRQ�FULPLQDO�FLWL]HQV�RI�VRXQG�PLQG�VKRXOG�KDYH�WKH�FRQVWLWXWLRQDO�

ULJKW�WR�RZQ��WUDQVSRUW��DQG�XVH�JXQV��LQFOXGLQJ�KDQGJXQV�DQG�³DVVDXOW´�
ULÀHV��IRU�SHUVRQDO�VHOI�GHIHQVH�DQG�WKH�GHIHQVH�RI�RWKHUV���,�RZQ�D�KDQG-
JXQ�DQG�ZLOO�IUHHO\�DGPLW�WKDW�EORZLQJ�LQDQLPDWH�REMHFWV�LQWR�VPLWKHUHHQV�
ZKLOH�SUDFWLFLQJ�ZLWK�LW�LV�DOO�VRUWV�RI�IXQ���0RVW�SHRSOH�ZKR�GLVDJUHH�QHHG�
WR�DFWXDOO\�WU\�LW�IRU�WKH�¿UVW�WLPH�RU�FKLOO�RXW�DQG�ORRVHQ�XS���:KHQ�P\�
WKUHH�\HDU�ROG�VRQ�NQRFNHG�RYHU�D�SRS�FDQ�ZLWK�D�SHOOHW�JXQ�IRU�D�¿UVW�WLPH�
WKH�RWKHU�GD\�,�MXPSHG�WZR�IHHW�RII�WKH�JURXQG�DQG�SXPSHG�P\�¿VW�OLNH�
DQ�LGLRW���%XW�WKH�SULPDU\�UHDVRQ�,�RZQ�D�����LV�WKDW�,�GRQ¶W�ZDQW�DQ\�KRPH�
LQYDGHU�ZKR�VHOHFWV�P\�KRXVH�WR�KDYH�D�SOHDVDQW�H[SHULHQFH����
,�DOVR�VWDQG�IRXUVTXDUH�EHKLQG�ZKDW�/LQFROQ�FDOOHG�WKH�QDWXUDO�³UHYROXWLRQ-

DU\�ULJKW �́�WR�SRVVHVV�JXQV�LQ�UHEHOOLRQ�DJDLQVW�LQWUXVLYH�JRYHUQPHQW���7KLV�
SXWV�PH�LQ�WKH�LOOXVWULRXV�FRPSDQ\�RI�'DQLHO�6KD\V��-RKQ�%URZQ��(PPD�
*ROGPDQ��DQG�WKH�RULJLQDO�%ODFN�3DQWKHU�3DUW\²ULJKW�ZKHUH�D�OHIW�ZLQJ�
JX\�OLNH�PH�ZDQWV�WR�EH²EXW�QRZKHUH�QHDU�WKH�PLQGVHW�RI�-DPHV�0DGLVRQ�
ZKHQ�GUDIWLQJ�WKH�%LOO�RI�5LJKWV��
0\� VHFRQG�SRLQW� LV� WKDW��P\�SKLORVRSKLFDO� DWWDFKPHQW� WR� WKHVH� ULJKWV�

QRWZLWKVWDQGLQJ��WKH\�KDYH�QRWKLQJ��DV�,�VDLG�HDUOLHU��WR�GR�ZLWK�WKH�6HFRQG�
$PHQGPHQW��7KH�ULJKW�RI�UHEHOOLRQ�H[LVWV�QRZKHUH�LQ�WKH�&RQVWLWXWLRQ�IRU�
WKH� VLPSOH� UHDVRQ� WKDW� WKH�SXUSRVH�RI� WKDW�GRFXPHQW�ZDV� WR�FRQVWUXFW�D�
VWDEOH�JRYHUQPHQW�WKDW�ZRXOG�PDNH�WKH�H[HUFLVH�RI�VXFK�D�ULJKW�XQQHFHVVDU\��
0RUHRYHU��LW�ZRXOG�EH�HVSHFLDOO\�LURQLF�IRU�0DGLVRQ�WR�KDYH�ORFDWHG�VXFK�D�
SROLWLFDO�VHOI�GHVWUXFW�EXWWRQ�LQ�WKH�6HFRQG�$PHQGPHQW��ZKLFK�VSHFL¿FDOO\�
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VHHNV�WR�UHJXODWH�PLOLWLDV�ZKRVH�SXUSRVH��$UWLFOH�,��6HFW����WHOOV�XV��ZDV�WR�
³VXSSUHVV�LQVXUUHFWLRQV�́ �  
7KH�6HFRQG�$PHQGPHQW�OLNHZLVH�FDUHV�OLWWOH�DQG�VD\V�QRWKLQJ�DERXW�DQ�

LQGLYLGXDO�ULJKW�WR�VHOI�GHIHQVH���1R�PHDQLQJIXO�FRQWLQJHQW�RI�VFKRODUV�RU�
MXULVWV�HYHU�WKRXJKW�LW�GLG��XQWLO�WKH�³LQGXVWULRXV�EDQG´�RI�6HFRQG�$PHQG-
PHQW�UHYLVLRQLVWV��*DUU\�:LOOV�FDOOV�WKHP���JRW�WRJHWKHU�LQ�WKH�����V�DQG�
KDWFKHG� WKHLU�QHZ�XQGHUVWDQGLQJ�� �+RZHYHU��D�VWURQJ�DUJXPHQW�FDQ�DQG�
VKRXOG�EH�PDGH�WKDW�WKH�FRPPRQ�ODZ�ULJKW�WR�GHIHQG�RQHVHOI�DQG�RWKHUV�
ZLWK�D�JXQ�H[LVWV�XQGHU�WKH�)LIWK�DQG�)RXUWHHQWK�$PHQGPHQW¶V�'XH�3UR-
FHVV�&ODXVHV��7KHVH�DUH�WKH�VDPH�SURYLVLRQV�WKDW�FRQIHU�WKH�XQHQXPHUDWHG�
\HW�VWLOO�IXQGDPHQWDO�ULJKWV�WR�PDUU\���UDLVH�FKLOGUHQ����KDYH�VH[��� use birth 
FRQWURO����DQG�RWKHUZLVH�EH�IUHH�IURP�REQR[LRXV�DQG�LQWUXVLYH�JRYHUQPHQW�
LQWHUIHUHQFH��7KHVH�ULJKWV�DUH�DOO�DVSHFWV�RI�ZKDW�-XVWLFH�%UDQGHLV�FDOOHG�WKH�
ULJKW�WR�EH�³OHW�DORQH�́ �ZKLFK�KH�WHUPHG�³WKH�PRVW�FRPSUHKHQVLYH�RI�ULJKWV��
DQG�WKH�ULJKW�PRVW�YDOXHG�E\�FLYLOL]HG�PHQ�́ ��

/LNH�DQ\�JRRG�OHIW�ZLQJ�OHJDO�UHDOLVW�DW�WKH�1DWLRQDO�/DZ\HUV�*XLOG��DQG�
XQOLNH�HYHU\� ULJKW�ZLQJ�³RULJLQDOLVW´�PHPEHU�RI�)HG6RF� ,�NQRZ�RI��P\�
OLEHUWDULDQ�UHYXOVLRQ�DJDLQVW�DQ�RYHUZHHQLQJ�JRYHUQPHQW�UHTXLUHV� WKDW�,�
LQWHUSUHW�WKH�&RQVWLWXWLRQ¶V�'XH�3URFHVV�&ODXVHV�H[SDQVLYHO\�VR�DV�WR�UHF-
RJQL]H�PRUH�RI�WKHVH�VXEVWDQWLYH�IUHHGRPV��LQFOXGLQJ�WKH�DQFLHQW�FRPPRQ�
ODZ�ULJKW��UHFRJQL]HG�E\�%ODFNVWRQH���DQG�URXWLQHO\�HQIRUFHG�LQ�VWDWH�DQG�
IHGHUDO� FRXUWV� VLQFH� WKH�QDWLRQ¶V� IRXQGLQJ�� WR� GHIHQG�RQHVHOI� DQG�RWKHUV�
ZLWK�D�¿UHDUP��
7KH�EDVLF�KXPDQ�ULJKW�WR�GHIHQG�RQHVHOI�DJDLQVW�SK\VLFDO�DJJUHVVLRQ�SDVVHV�

DQ\�WHVW�WKH�6XSUHPH�&RXUW�KDV�XVHG�LQ�WKH�SDVW�WR�UHFRJQL]H�IXQGDPHQWDO�
ULJKWV�XQGHU�WKH�GXH�SURFHVV�FODXVHV���,W¶V�³GHHSO\�URRWHG�LQ�WKLV�1DWLRQ¶V�
KLVWRU\�DQG�WUDGLWLRQ�́ ���,W¶V�³LPSOLFLW�LQ�WKH�FRQFHSW�RI�RUGHUHG�OLEHUW\�́ ���$QG�
VR�RQ���,I�WKH�FRPPRQ�ODZ�ULJKW�WR�VHOI�GHIHQVH�ZLWK�D�JXQ�H[LVWV�DQ\ZKHUH�
LQ�WKH�FRQVWLWXWLRQ��LW¶V�LQ�WKHVH�SURYLVLRQV���
%DFN� LQ� WKH�3DOHROLWKLF�(UD�ZKHQ�,�ZDV�D� ODZ�VFKRRO�7$�� ,� UHPHPEHU�

H[SODLQLQJ�D�OHJDO�WKHRU\�,�EHOLHYHG�LQ�DQG�ZDV�WU\LQJ�WR�SURPRWH��EXW�WKDW�
D�FRXUW�KDG�UHFHQWO\�UHMHFWHG���$IWHU�,�VDW�GRZQ��WKH�SURIHVVRU�,�ZRUNHG�IRU�
ZDONHG�WR�WKH�SRGLXP�DQG�QRQFKDODQWO\�DQQRXQFHG�WR�WKH�FODVV��³1DWKDQ¶V�
ZURQJ��HYHU\ERG\��<RX�NQRZ�KRZ�,�NQRZ"��7KH�FRXUW�MXVW�VDLG�VR�́ �� 
,�OHDYH�P\VHOI�YXOQHUDEOH�WKH�VDPH�ZD\�WRGD\���:H�DOO�NQRZ�WKDW��LQ�Heller, 



��   national lawyers guild review 

WKH�&RXUW�VDLG�WKH�6HFRQG�$PHQGPHQW�FRQIHUV�DQ�LQGLYLGXDO�ULJKW�WR�SRV-
VHVV�D�JXQ�LQ�WKH�KRPH�IRU�VHOI�GHIHQVH��%XW�LI�D�)HG6RF�LGRO�OLNH�$VVRFLDWH��
-XVWLFH�&ODUHQFH�7KRPDV�FDQ�EH�SURPLVFXRXV�HQRXJK�ZLWK�KLV�DOOHJLDQFH�
WR�VWDUH�GHFLVLV�WR�DUJXH²LQ�RQH�RI�'U��+DOEURRN¶V�RWKHU�JXQ�FDVHV��²WKDW�
The Slaughter-house Cases���DQG�LWV�����\HDUV�RI�FRQVLVWHQW�SUHFHGHQW�VKRXOG�
EH�VFUDSSHG��DQG�WKDW�WKH�LQGLYLGXDO�ULJKW�WR�SRVVHVV�D�JXQ�DFWXDOO\�GHULYHV�
IURP�WKH�3ULYLOHJHV�DQG�,PPXQLWLHV�&ODXVH��LW¶V�KDUGO\�LPPRGHVW�RI�PH�WR�
VXJJHVW�WKDW�ZH�UHH[DPLQH�D�FRPSDUDWLYHO\�QHZERUQ�SUHFHGHQW�OLNH�+HOOHU��
7KH�QHZ�JXQ�OREE\�RUWKRGR[\�WKDW�SUHYDLOHG�LQ�Heller has no reasonable 

EDVLV�LQ�ODZ�RU�IDFW�� �,�GRQ¶W�KDYH�WLPH�HQRXJK�WR�H[SODLQ�WKH�QXPHURXV��
SHUIHFWO\� VHQVLEOH� UHDVRQV�ZK\� WKDW¶V� VR� ULJKW� QRZ�� �)RUWXQDWHO\�� ,� GRQ¶W�
UHDOO\�QHHG�WR��
0\�SRVLWLRQ�LV�VLPSO\�WKH�FRQYHQWLRQDO�ZLVGRP�WKDW�SUHYDLOHG�LQ�FODVV-

URRPV�DQG�FRXUWURRPV�ZLWKRXW�DQ\�PHDQLQJIXO�RSSRVLWLRQ�IRU�WKH�¿UVW�����
\HDUV�RU�VR�RI�WKLV�QDWLRQ¶V�KLVWRU\��7KH�DFFHSWHG�WUXWKV²WUXLVPV��UHDOO\²RI�
WKLV�FRQYHQWLRQDO�ZLVGRP�LQFOXGHG�WKDW�WKH�6HFRQG�$PHQGPHQW�ZDV�IXQGD-
PHQWDOO\�D�PLOLWDU\�UHJXODWLRQ��0DGLVRQ�DQG�RWKHU�IUDPHUV�DQG�UDWL¿HUV�KDG�
UHFRJQL]HG�WKDW�WKH�FROOHFWLYH�GHIHQVH�SURYLVLRQV�LQ�$UW��,��6HFW�����ZKLFK�
VSOLW�VRYHUHLJQW\�RYHU�WKH�PLOLWLD�EHWZHHQ�WKH�IHGHUDO�DQG�VWDWH�JRYHUQPHQWV��
ZHUHQ¶W�DGHTXDWH�WR�DVVXDJH�WKH�IHDUV�RI�WKH�DQWL�IHGHUDOLVWV��ZKR�ZRUULHG�
WKDW�ZLWKRXW�D�SURYLVLRQ�LQ�WKH�&RQVWLWXWLRQ�H[SOLFLWO\�SURWHFWLQJ�VWDWH�PLOLWLDV�
IURP�IHGHUDO�GLVDUPDPHQW��DQ�LPSHULDO�DUP\�RI�PHUFHQDU\�+HVVLDQV��SHUKDSV�
WKLV�WLPH�HPDQDWLQJ�IURP�WKH�IHGHUDO�FDSLWRO��PLJKW�GHVWUR\�WKH�VRYHUHLJQW\�
RI�DXWRQRPRXV�VWDWH�JRYHUQPHQWV���7KH�6HFRQG�$PHQGPHQW�LV�RI�D�SLHFH�
ZLWK�LWV�IUDWHUQDO�WZLQ��WKH�7KLUG�$PHQGPHQW��ZKLFK�UHVWULFWV�8�6��WURRSV�
IURP�RFFXS\LQJ�FLYLOLDQ�KRPHV���7KH�REMHFWLYH�RI�ERWK�$PHQGPHQWV�ZDV�
WR�OLPLW�WKH�SRZHU�RI�WKH�IHGHUDO�DUPHG�IRUFHV���

��0\�WKLUG�SRLQW�LV�WKDW�WKH�WULXPSK�RI�WKH�LQGXVWULRXV�EDQG�UHSUHVHQWLQJ�WKH�
JXQ�OREE\�LQ�Heller�ZDV��LQ�YLUWXDOO\�HYHU\�VHQVH��D�IHDW�RI�SROLWLFDO�SRZHU��
QRW�OHJDO�UHDVRQLQJ���,W�ZDV�D�YLFWRU\�IRU�ZHOO�KHHOHG��PRELOL]HG��HQHUJHWLF�
UHDFWLRQDU\�SROLWLFDO�RUJDQL]DWLRQV�� OLNH� WKH�15$�DQG�)HG6RF��ZKR�SDLG�
DFDGHPLFV��SXEOLF�UHODWLRQV�FRQVXOWDQWV��DQG�SROLWLFLDQV�WR�HYDQJHOL]H�WKHLU�
QHZ�6HFRQG�$PHQGPHQW�RUWKRGR[\�DQG�LPSOHPHQW�WKHLU�DJHQGD��ERWK�LQ�
VRFLHW\�DQG�JRYHUQPHQW���
7KH�6HFRQG�$PHQGPHQW�WKHRU\�WKDW�SUHYDLOHG�LQ�Heller��WKDW�LQGLYLGXDOV�

SRVVHVV�D�6HFRQG�$PHQGPHQW�ULJKW�WR�SRVVHVV�JXQV�IRU�VHOI�GHIHQVH�XQ-
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UHODWHG�WR�SDUWLFLSDWLRQ�LQ�WKH�PLOLWLD��ZDV�JHQHUDWHG�PRUH�RU�OHVV�ex nihilo 
LQ�WKH�����V���,W�ZDV�WKH�XQLI\LQJ�GRFWULQH�RI�D�UDGLFDO�IDFWLRQ�RI�WKH�15$��
PDQ\�RI�ZKRP�KDG�UHFHQWO\�EHHQ�H[SHOOHG�� WKDW� ODXQFKHG�WKH�³5HYROW�DW�
&LQFLQQDWL´�LQ���������7KH�OHDGHUVKLS�HPHUJLQJ�IURP�WKH�UHYROW�WUDQVIRUPHG�
WKH�15$�LQWR�DQ�RYHUWO\�SROLWLFDO�RUJDQL]DWLRQ��RI¿FLDOO\�QRQ�SDUWLVDQ�EXW�
UHOLDEO\�ULJKW�ZLQJ�DQG�5HSXEOLFDQ���7KH�15$�KDG�VXSSRUWHG�DQG�EHOLHYHG�
LQ�WKH�FRQVWLWXWLRQDOLW\�RI�&RQJUHVV¶�¿UVW�PDMRU�DWWHPSWV�DW�JXQ�UHJXODWLRQ��
WKH�1DWLRQDO�)LUHDUPV�$FW�RI��������DQG�WKH�)HGHUDO�)LUHDUPV�$FW�RI��������  
'RLQJ�RWKHUZLVH� KDGQ¶W� EHHQ�GUHDPW�RI� \HW��$IWHU� ������ WKLQJV� EHFDPH�
GLIIHUHQW���
7KH�FRQVHUYDWLYH�OHJDO�HVWDEOLVKPHQW��ZKLFK�KDG�EHHQ�SXVKHG�WR�WKH�PDU-

JLQV�GXULQJ�SUHYLRXV�GHFDGHV�RI�OLEHUDO�VXSUHPDF\��KDG�EHHQ�UHVXUUHFWHG�
E\�WKH� WLPH�RI� WKH�Heller GHFLVLRQ�� � ,W�KDG�WDNHQ�FRQWURO�RI� WKH�6XSUHPH�
&RXUW�DQG��WKHUHE\��WKH�&RQVWLWXWLRQ�LWVHOI��+DG�Heller EHHQ�KHDUG�LQ�������
¶����RU� ¶��²RU�����²UDWKHU� WKDQ������� WKH� LQGLYLGXDO� ULJKWV� DUJXPHQW�
ZRXOG¶YH�JRWWHQ�]HUR�YRWHV�LQVWHDG�RI�WKH�¿YH�LW�QHHGHG�WR�ZLQ���Heller was 
WKH�WULXPSK�RI�SROLWLFV�RYHU�ODZ��LGHRORJ\�RYHU�UHDVRQ���,W�ZDV�7KUDV\PDFKXV�
GHVWUR\LQJ�6RFUDWHV���
5HSXEOLFDQ�MXULVWV�ZKR�FDPH�RI�DJH�EHIRUH�WKH�QHZ�RUWKRGR[\�ZHUH�SDU-

WLFXODUO\�DJJULHYHG�E\�ZKDW�ZDV�JRLQJ�RQ�LQ�WKLV�DUHD�RI�WKH�ODZ��&KLHI�-XVWLFH�
:DUUHQ�%XUJHU�WKRXJKW�LW�ZDV�D�KXVWOH���+H�IDPRXVO\�VDLG�WKDW�WKH�6HFRQG�
$PHQGPHQW�³KDV�EHHQ�WKH�VXEMHFW�RI�RQH�RI�WKH�JUHDWHVW�SLHFHV�RI�IUDXG��,�
UHSHDW�WKH�ZRUG�IUDXG��RQ�WKH�$PHULFDQ�SXEOLF�E\�VSHFLDO�LQWHUHVW�JURXSV�
WKDW�,�KDYH�HYHU�VHHQ�LQ�P\�OLIHWLPH�́ ����$VVRFLDWH�-XVWLFH�-RKQ�3DXO�6WHYHQV�
wrote that Heller�LV�³XQTXHVWLRQDEO\�WKH�PRVW�FOHDUO\�LQFRUUHFW�GHFLVLRQ�WKDW�
WKH�6XSUHPH�&RXUW�DQQRXQFHG�GXULQJ�P\�WHQXUH�RQ�WKH�EHQFK�́ ����$QG�KH�
VHUYHG�RQ�WKH�FRXUW�IRU�RYHU���������\HDUV���$FWXDOO\����������
0\�IRXUWK�DQG�¿QDO�SRLQW�LV�WKDW�ZKLOH�WKH�DUJXPHQW�IRU�DQ�LQGLYLGXDO�ULJKW�

WR�SRVVHVV�D�JXQ�XQGHU�WKH�6HFRQG�$PHQGPHQW�IDLOV�ZKDWHYHU�WKH�DSSURDFK�
WR�MXGJLQJ�RQH�XVHV��LWV�IDLOXUH�LV�HVSHFLDOO\�HJUHJLRXV�IURP�DQ�RULJLQDOLVW�
SHUVSHFWLYH��7KH�DVFHQGHQF\�RI� WKH�QHZ�6HFRQG�$PHQGPHQW�RUWKRGR[\�
SDUDOOHOHG�� DQG�ZDV� LQWHJUDWHG� LQWR��)HG6RF¶V� DQG�RWKHU� ULJKW�ZLQJ� OHJDO�
RUJDQL]DWLRQV¶�PDLQVWUHDPLQJ�RI�WKH�RULJLQDOLVW�PDQQHU�RI�MXGLFLDO� LQWHU-
SUHWDWLRQ���7KLV�DSSURDFK�VLPLODUO\�H[LVWHG�RQ�WKH�PDUJLQV�RI�OHJDO�WKRXJKW�
XQWLO²DORQJVLGH�WKH�JXQ�PRYHPHQW²ULJKW�ZLQJ�JURXSV�SRSXODUL]HG�LW�MXVW�
D�IHZ�GHFDGHV�DJR��7KH�PRVW�DVWRXQGLQJ�IDFW�UHJDUGLQJ�WKH�Heller FDVH²LQ�
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ZKLFK�ERWK�WKH�LQGLYLGXDO�ULJKWV�WKHRU\�DQG�WKH�RULJLQDOLVW�DSSURDFK�WR�MXGJ-
LQJ�H[SOLFLWO\�FRDOHVFH²LV�KRZ��E\�GHHPSKDVL]LQJ�WKH�JHQXLQH�FRQFHUQV�RI�
WKH�IUDPHUV�DQG�UDWL¿HUV��RULJLQDOLVP¶V�JUHDWHVW�FKDPSLRQ��$VVRFLDWH�-XVWLFH�
$QWRQLQ�6FDOLD��H[SRVHV�RULJLQDOLVP�DV�D�SUHWH[W�IRU�DFKLHYLQJ�ORQJ�VRXJKW�
SROLWLFDO�RXWFRPHV�
:LWK�WKDW��,�WXUQ�WR�WKH�EDU�DVVRFLDWLRQ�FXUUHQWO\�VWRFNLQJ�WKH�MXGLFLDU\�

IXOO�RI�³RULJLQDOLVW´�MXGJHV�LQ�6FDOLD¶V�PROG���P\�KRVWV�WRGD\��7KH�)HGHUDO-
LVW�6RFLHW\��
*HRUJH�:DVKLQJWRQ��ZKR�SUHVLGHG�RYHU� WKH�FRQVWLWXWLRQDO� FRQYHQWLRQ��

DGPRQLVKHG�XV�QRW� WR� IRUP�SROLWLFDO� SDUWLHV���� � ³7KH�)DWKHU�RI� WKH�&RQ-
VWLWXWLRQ�́ � -DPHV�0DGLVRQ�� ODPHQWHG� WKH� ULVH�RI�SROLWLFDO� IDFWLRQV���� �<HW�
WKH� FXUUHQW� SUHVLGHQW� KDV� HIIHFWLYHO\� RXWVRXUFHG� WKH� VHOHFWLRQ�RI� IHGHUDO�
MXGJHV²ZKRVH�VLJQDWXUH�TXDOLW\�PXVW�EH�LQGHSHQGHQFH²WR�WKLV�IDFWLRQ�
RI�ZHOO�IXQGHG��GHHSO\�FRQQHFWHG�OHJDO�DFWLYLVWV��H[FOXVLYHO\�DOLJQHG�ZLWK�
WKH�5HSXEOLFDQ�3DUW\��� 
7KH�MXGJHV�)HG6RF�FXUDWHV�DQG�VHOHFWV�IRU�'RQDOG�7UXPS�DUH�WKHPVHOYHV�

PHPEHUV�RI�)HG6RF�DQG�SURPRWH�WKH�OHJDO�DQG�SROLWLFDO�REMHFWLYHV�RI�WKHLU�
IDFWLRQ��:HUH�WKH\�QRW�UHOLDEOH�LQ�WKLV�ZD\��WKH\¶G�QHYHU�KDYH�EHHQ�VHOHFWHG�
DV�MXGJHV�LQ�WKH�¿UVW�SODFH���:KDWHYHU�:DVKLQJWRQ�DQG�0DGLVRQ�RULJLQDOO\�
LQWHQGHG²ZKDWHYHU�WKHLU�ZRUGV�PHDQW�ZKHQ�WKH\�ZURWH�WKHP²LW�FRXOGQ¶W�
KDYH�EHHQ�WKLV�
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NOTES

�� 9LROHQW�&ULPH�&RQWURO� DQG�/DZ�(QIRUFHPHQW�$FW�RI�������3XE��/��1R���������� ���
������������6WDW����������������

�� 7KH�PRVW�EHDXWLIXO�DQG�HVVHQWLDO�H[SUHVVLRQ�RI�WKLV�VHQWLPHQW�LV�LQ�3ODWR¶V�Gorgias, 
ZKHUH�6RFUDWHV�H[SODLQV�WR�KLV�LQWHUORFXWRU��³1RZ�LI�\RX�DUH�RQH�RI�P\�VRUW��,�VKRXOG�
OLNH�WR�FURVV�H[DPLQH�\RX��EXW�LI�QRW�,�ZLOO�OHW�\RX�DORQH��$QG�ZKDW�LV�P\�VRUW"�\RX�
ZLOO�DVN��,�DP�RQH�RI�WKRVH�ZKR�DUH�YHU\�ZLOOLQJ�WR�EH�UHIXWHG�LI�,�VD\�DQ\WKLQJ�ZKLFK�
LV�QRW�WUXH��DQG�YHU\�ZLOOLQJ�WR�UHIXWH�DQ\�RQH�HOVH�ZKR�VD\V�ZKDW�LV�QRW�WUXH��DQG�TXLWH�
DV�UHDG\�WR�EH�UHIXWHG�DV�WR�UHIXWH«´��-RZHWW�7UDQVODWLRQ���available online at�KWWS���
FODVVLFV�PLW�HGX�3ODWR�JRUJLDV�KWPO�

�� District of Columbia v. Heller������8�6�������������

�� 7KH�'HFODUDWLRQ�RI�,QGHSHQGHQFH�LV�DQ�DVSLUDWLRQDO�DQG�SKLORVRSKLFDO�GRFXPHQW��QRW�
ODZ���

�� See generally 6WHSKHQ�3. +DOEURRN��The Jurisprudence of the Second and Fourteenth 
Amendments����*HR��0DVRQ�8��/��5HY�����������

�� See�/LQFROQ¶V�)LUVW�,QDXJXUDO�$GGUHVV��available online at KWWS���ZZZ�DEUDKDPOLQFRO-
QRQOLQH�RUJ�OLQFROQ�VSHHFKHV��LQDXJ�KWP�

�� See�$NKLO�5HHG�$PDU��Bill oF riGHts����������������LWDOLFL]LQJ�WKH�ZRUG�³QHFHVVDU\�́ �
HPSKDVL]LQJ� WKH� ODQJXDJH� LQ� WKH�6HFRQG�$PHQGPHQW� UHFRJQL]LQJ� WKDW� WKH� ULJKWV� LW�
FRQWDLQV�DUH�³QHFHVVDU\�WR�WKH�VHFXULW\�RI�D�IUHH�6WDWH´��

�� *DUU\�:LOOV��To Keep and Bear Arms��7KH�1HZ�<RUN�5HYLHZ�RI�%RRNV��6HSWHPEHU�
��VW��������SJ�����

�� Loving v. Virginia������8�6�����������

�� Meyer v. Nebraska������8�6�������������

�� Lawrence v. Texas������8�6�������������

�� Griswold v. Connecticut������8�6�������������

�� Olmstead v. U.S�������8�6��������������������

��� :LOOLDP�%ODFNVWRQH� commeNtaries oN tHe laws oF eNGlaNd��%RRN����&K�����������
����������

��� ����8�6������������������

�� Palko v. Connecticut������8�6�������������

��� 7KDW�SURIHVVRU�ZDV�3KLOLS�-��3U\JRVNL��,I�WKHUH�ZDV�HYHU�D�JUHDWHU�FRQVWLWXWLRQDO�ODZ�
WHDFKHU��,�KDYHQ¶W�PHW�KLP�

�� McDonald v. City of Chicago,�����8�6�����������

��� 7KH�6ODXJKWHU�+RXVH�&DVHV� ���8�6������������

�� See�$PDU��supra�QRWH����DW��������UHIHUULQJ�WR�WKH�6HFRQG�DQG�7KLUG�$PHQGPHQWV�DV�
³VLEOLQJV´���
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��� 0DUN�:DOGPDQ��How the NRA Rewrote the Second Amendment, Politico maGaziNe 
�0D\������������available online at��KWWSV���ZZZ�SROLWLFR�FRP�PDJD]LQH�VWRU\���������
QUD�JXQV�VHFRQG�DPHQGPHQW�������"R ���)RU� D� OHQJWKLHU� DQG�PRUH� FRPSUHKHQVLYH�
KLVWRU\�RI�WKH�JXQ�ULJKWV�PRYHPHQW��see�0DUN�:DOGPDQ� tHe secoNd ameNdmeNt: 
a BioGraPHy (2015).

��� ���8�6�&����������,�5�&���� �����
��� ���6WDW��������������

�� Warren Burger and NRA: Gun Lobby’s Big Fraud on Second Amendment, milwaukee 
iNdePeNdeNt��2FW������������available online at�KWWS���ZZZ�PLOZDXNHHLQGHSHQGHQW�
FRP�V\QGLFDWHG�ZDUUHQ�EXUJHU�DQG�QUD�JXQ�OREE\V�ELJ�IUDXG�RQ�VHFRQG�DPHQGPHQW��

��� -RKQ�3DXO�6WHYHQV��The Supreme Court’s Worst Decision of My Tenure, tHe atlaNtic 
�0D\������������available online at KWWSV���ZZZ�WKHDWODQWLF�FRP�LGHDV�DUFKLYH���������
MRKQ�SDXO�VWHYHQV�FRXUW�IDLOHG�JXQ�FRQWURO���������

�� See *HRUJH�:DVKLQJWRQ¶V�)DUHZHOO�$GGUHVV��available online at�KWWSV���ZZZ�SUHVLGHQF\�
XFVE�HGX�GRFXPHQWV�IDUHZHOO�DGGUHVV�

�� See -DPHV�0DGLVRQ, )HGHUDOLVW�1R������available online at�KWWSV���ZZZ�FRQJUHVV�JRY�
UHVRXUFHV�GLVSOD\�FRQWHQW�7KH�)HGHUDOLVW�3DSHUV�7KH)HGHUDOLVW3DSHUV����

��� /\GLD�:KHHOHU��Meet the Powerful Group Behind Trump’s Judicial Nominations, 
tHe Hill� �1RY�� ���� ������� available online at� KWWSV���WKHKLOO�FRP�UHJXODWLRQ�
FRXUW�EDWWOHV��������PHHW�WKH�SRZHUIXO�JURXS�EHKLQG�WUXPSV�MXGLFLDO�QRPLQDWLRQV�


