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,Q�Law Without Future��-DFN�-DFNVRQ�H[SORUHV�D�EURDG�VHW�RI�OHJDO�DQG�
SROLWLFDO�GHYHORSPHQWV�WR�VXSSRUW�KLV�DQDO\VLV�WKDW�ZH�QRZ�OLYH�LQ�D�ZRUOG�
ZKHUH�OHJDO�GHFLVLRQV�KDYH�OHVV�IHDOW\�WR�SUHFHGHQW�DQG�OHVV�FRPPLWPHQW�
WR� UHJXODWLQJ� IXWXUH� EHKDYLRU� WKDQ� HYHU� EHIRUH��+H� OHDGV�ZLWK�3UHVLGHQW�
7UXPS¶V�SDUGRQ�RI�6KHULII�-RH�$USDLR�RI�$UL]RQD��ZKR�KDG�EHHQ�FRQYLFWHG�
RI�FULPLQDO�FRQWHPSW�IRU�UHIXVLQJ�WR�REH\�FRXUW�RUGHUV�HQMRLQLQJ�KLP�IURP�
HQJDJLQJ�LQ�GLVFULPLQDWRU\�DQWL�LPPLJUDQW�SUDFWLFHV²UDFLDO�SUR¿OLQJ�DQG�
YLRODWLRQV�RI�WKH�)RXUWK�$PHQGPHQW��7KH�SDUGRQ�GHPRQVWUDWHG�7UXPS¶V�
GLVGDLQ�IRU�FRQVWLWXWLRQDO�JRYHUQPHQW�DQG�WKH�SULQFLSOH�RI�HTXDOLW\��$W�WKH�
VDPH�WLPH��$USDLR�³UHSUHVHQWV�WKH�HWKRV�DQG�HQHUJ\�RI�WKH�SROLWLFDO�PRYH-
PHQW�WKDW�XVKHUHG�>7UXPS@�LQWR�SRZHU�́ �
,Q�VXEVHTXHQW�FKDSWHUV��-DFNVRQ�H[SORUHV�WKH�KDEHDV�FRUSXV�UXOLQJ�E\�WKH�

6XSUHPH�&RXUW�LQ�Teague v. /DQH��������WKH�³WRUWXUH�PHPRV´�SURPXOJDWHG�
E\�WKH�2I¿FH�RI�/HJDO�&RXQVHO�LQ�WKH�%XVK�$GPLQLVWUDWLRQ��DQG�3UHVLGHQW�
2EDPD¶V�IDLOXUH�WR�KROG�WKH�DXWKRUV�UHVSRQVLEOH��WKH�&RXUW¶V�GHFLVLRQ�LQ�Bush 
v.�Gore��&RQJUHVV¶V�OHJLVODWLRQ�ZLWK�UHVSHFW�WR�7HUU\�6FKLDYR¶V�OLIH�VXSSRUW��
DQG�WKH�6HQDWH¶V�UHIXVDO�WR�KROG�KHDULQJV�RQ�3UHVLGHQW�2EDPD¶V�QRPLQDWLRQ�
RI�0HUULFN�*DUODQG�WR�WKH�6XSUHPH�&RXUW�

Teague v. Lane�LV�D�JRRG�H[DPSOH�RI�-DFNVRQ¶V�WKHVLV��7KH�&RXUW�H[SDQGHG�
WKH�GH¿QLWLRQ�RI�³QHZ´�OHJDO�UXOHV��ZKLFK�SURYLGH�QR�UHOLHI�WR�D�FRQYLFWHG�
SULVRQHU�WKURXJK�KDEHDV�FRUSXV��DQG�OLPLWHG�WKH�XQLYHUVH�RI�UXOHV�GLFWDWHG�
E\�SUHFHGHQW��WKXV�PDNLQJ�LW�PRUH�GLI¿FXOW�IRU�SULVRQHUV�KHOG�LQ�YLRODWLRQ�
RI� WKH�&RQVWLWXWLRQ� WR�EH�UHOHDVHG��7KH�SROLWLFDOO\�PRWLYDWHG�UXOLQJ�ERWK�
QDUURZHG�WKH�LPSDFW�RI�SUHYLRXV�GHFLVLRQV�DQG�OLPLWHG�WKH�HIIHFW�WKDW�FXU-
UHQW�GHFLVLRQV�ZRXOG�KDYH�RQ�IXWXUH�FDVHV��-DFNVRQ�ODEHOV�WKLV�VRUW�RI�³VHOI�
GHVWUXFWLYH�OHJDO�DQDO\VLV´�DV�³DQWL�FRQVWLWXWLRQDOLVP�́ �7KLV�QRWLRQ�RI�ODZ�
ZLWKRXW�IXWXUH�ZDV�PDQLIHVW�LQ�Bush v. Gore��ZKHUH�WKH�&RXUW�H[SOLFLWO\�
OLPLWHG�WKH�LPSDFW�RI�LWV�UXOLQJ�WR�WKH�FDVH�EHIRUH�LW��$V�-DFNVRQ�SXWV�LW��WKH�
³&RXUW�LVVXHG�D�ODQGPDUN�GHFLVLRQ�WKDW�PDUNHG�WKH�ODQG�QRW�DW�DOO�́ �-DFNVRQ�
H[SODLQV�KRZ�WKH�VDPH�G\QDPLF�LQ�Teague v. Lane and Bush v. Gore�LV�IRXQG�
LQ�WKH�RWKHU�PDWWHUV�KH�DQDO\]HV����

Michael Avery is Emeritus Professor, Suffolk Law School, and a former 
president of the National Lawyers Guild.  



��   national lawyers guild review 

-DFNVRQ�GHYHORSV�D�VHFRQGDU\�WKHPH�DV�ZHOO��WKH�UHODWLRQVKLS�EHWZHHQ�ODZ�
DQG�SROLWLFV��+H�FDXWLRQV�WKDW�WKH�FULWLFLVP�RI�SROLWLFDO�GHFLVLRQV�HPDQDWLQJ�
IURP�WKH�:DU�RQ�7HUURU�DV�³ODZOHVV´�LV�PLVSODFHG��+H�DUJXHV�WKDW�SROLWLFV�
KDYH�DOZD\V�LQÀXHQFHG�DQG�EHHQ�LQWHJUDO�WR�OHJDO�WKHRU\�DQG�GHYHORSPHQWV��
,Q�UHVSRQVH�WR�Bush v. Gore��OLEHUDOV�FDOOHG�IRU�D�UHWXUQ�WR�WKH�³UXOH�RI�ODZ´�
WR�SURWHFW�GHPRFUDF\��-DFNVRQ�¿QGV�WKH�FULWLFLVP�PLVJXLGHG��FRQYLQFLQJO\�
DUJXLQJ�WKDW�³WKH�SRZHU�RI�WKH�ODZ�KDG�ORQJ�EHHQ�ZDJLQJ�ZDU�DJDLQVW�GH-
PRFUDF\�́ �&RQVLGHU�WKH�(OHFWRUDO�&ROOHJH��LW�LV�DQ�LQVWLWXWLRQ�WKDW��DOORZV�
WKH�HOHFWLRQ�RI�D�SUHVLGHQW�UHMHFWHG�E\�D�PDMRULW\�RI�WKH�SRSXODU�YRWH��7KH�
QRQGHPRFUDWLF�6HQDWH��SHU�WKH�&RQVWLWXWLRQ��VHUYHV�DV�D�EUDNH�RQ�WKH�PRUH�
SRSXODUO\�UHSUHVHQWDWLYH�+RXVH��GXH�WR�OHVV�IUHTXHQW�HOHFWLRQV�DQG�WKH�VWUXF-
WXUDO�UHMHFWLRQ�RI�WKH�RQH�SHUVRQ�RQH�YRWH�SULQFLSOH��,QGHHG��RQH�FRXOG�DUJXH�
WKDW�ZLWK�UHVSHFW�WR�WKH�UHFHQW�DFTXLWWDO�RI�3UHVLGHQW�7UXPS�LQ�LPSHDFKPHQW�
SURFHHGLQJV��WKH�6HQDWH�RSHUDWHG�DV�GHVLJQHG��/HJDO�UXOLQJV�DQG�VWDWH�ODZV�
WKDW�RXWODZ�IXVLRQ�YRWLQJ��ZKLFK�ZRXOG�DOORZ�D�FDQGLGDWH�WR�EH�WKH�QRPLQHH�
RI�PRUH�WKDQ�RQH�SDUW\��OLPLW�WKH�LQÀXHQFH�RI�PLQRU�SDUWLHV��3ULYDWL]HG�GH-
EDWHV�DUH�OHJDOO\�EH\RQG�UHJXODWLRQ�E\�WKH�)LUVW�$PHQGPHQW��ZKLFK�UHTXLUHV�
VWDWH�DFWLRQ��DQG�FDQ�H[FOXGH�PLQRU�SDUWLHV�DQG�OHVV�ZHOO�NQRZQ�FDQGLGDWHV��
7KH�ODZ�UHVWULFWV�DFFHVV�WR�WKH�EDOORW�WKURXJK�IHORQ�GLVHQIUDQFKLVHPHQW�DQG�
PHDVXUHV�UHTXLULQJ�VWULFWHU�SURRI�RI�LGHQWLW\��
7KH�ERRN�LV�VWURQJHVW�ZKHQ�GLVFXVVLQJ�LQGLYLGXDO�H[DPSOHV�RI�OHJDO�DQG�

SROLWLFDO�GHFLVLRQV��7KLV�UHYLHZHU�LV�D�SURIHVVRU�RI�FRQVWLWXWLRQDO�ODZ��QRW�D�
SKLORVRSKHU��VR�SHUKDSV�P\�LPSDWLHQFH�ZLWK�IUHTXHQW�IRUD\V�E\�WKH�DXWKRU�
LQWR�SKLORVRSKLFDO�PDWWHUV�PHUHO\�UHÀHFWV�P\�LQWHUHVWV��1RQHWKHOHVV��,�EHOLHYH�
WKH�ERRN�ZRXOG�KDYH�EHHQ�LPSURYHG�E\�PRUH�GLVFXVVLRQ�RI�OHJDO�FDVHV�DQG�
VSHFL¿F�SROLWLFDO�GHFLVLRQV�DQG�IHZHU�ÀLJKWV�LQWR�DEVWUDFW�GHEDWHV�LQYROYLQJ�
6W��$XJXVWLQH��$OH[LV�GH�7RFTXHYLOOH��.DUO�0DU[�DQG�RWKHUV��,Q�WKH�VDPH�
YHLQ��,�IRXQG�-DFNVRQ¶V�IRQGQHVV�IRU�H[SUHVVLQJ�LGHDV�LQ�SDUDGR[LFDO�WHUPV�
WR�EH�RFFDVLRQDOO\�HQOLJKWHQLQJ��EXW�WRR�IUHTXHQWO\�XQQHFHVVDULO\�FRQIXV-
LQJ��+DYLQJ�VDLG�WKDW��WKLV�ERRN�SURYLGHV�PDQ\�SURGXFWLYH�LQVLJKWV�LQWR�WKH�
FRQVHUYDWLYH�UHMHFWLRQ�RI�IXQGDPHQWDO�FRQVWLWXWLRQDO�SULQFLSOHV�WKDW�FXUUHQWO\�
WHDUV�DW�WKH�IDEULF�RI�SROLWLFDO�VRFLHW\���
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