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editor’s preface

The bigotries, phobias, and moral crimes of the Trump administration are
too legion for any law review to examine completely, even in a special jumbo
edition. The best we can do is expose and seek to correct them one obnoxious
offense at a time. In “The Ejusdem Generis of A-B-: Ongoing Asylum Advo-
cacy for Domestic Violence Survivors,” Linda Kelly zeroes in on an especially
repellant Department of Justice (“DOJ”’) opinion in which the misogyny and
xenophobia of Trumpism coalesce into something close to pure cruelty.

In Matter of A-B- then-Attorney General Jeff Sessions unilaterally reversed
the policy established by the DOJ’s Board of Immigration Appeals that fa-
cilitated protections to immigrant victims of domestic violence seeking asy-
lum. 4-B- narrows the rules, heightens the burdens, and otherwise worsens
the already-hellish lives of some of the poorest, most desperate and forlorn
refugees to arrive at our borders. These are mostly women who’ve already
suffered indefensible gender-based cruelty and violence and are now far more
likely to be redirected back for even more of it.

Kelly’s article is a how-to manual for human rights attorneys advocating
on behalf of these asylum-seekers. She provides insight and analysis along
with practical, tactical suggestions for how to win these cases. It is written
both with moral urgency and a strategist’s blueprint for winning in court.

The permeation of racism in our criminal justice system generally, and in
the courts specifically, is a topic which has lately been given plenty of ink
but nowhere near enough action. For all the discussion, there’s been little
meaningful remediation. Jana DiCosmo’s “Racism in the Legal Profession:
A Racist Lawyer is an Incompetent Lawyer” separates itself from the din in
two essential ways.

First, it addresses an aspect of the fundamentally racist U.S. criminal justice
system rarely discussed in popular or scholarly literature—racist lawyering.
This is to be distinguished from the obvious, larger problem that so many
lawyers hold racist beliefs and prejudices. Traditionally, when racist lawyers
have been sanctioned by the bar it has been for ethical violations—with their
racial animus treated as a “character and fitness” issue that diminishes public
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Linda Kelly

THE EJUSDEM GENERIS OF A-B-:
ONGOING ASYLUM ADVOCACY FOR
DOMESTIC VIOLENCE SURVIVORS

On June 11, 2018, Attorney General Sessions published his opinion in Matter
of A-B- ! and overruled Matter of A-R-C-G-.? In so doing, Sessions single-
handedly dismantled an accord between domestic violence survivors, their
advocates, and the U.S. government, which was reached less than four years
prior and had ended a fifteen-year struggle. Decided in 2014 by the Board of
Immigration Appeals (BIA), A-R-C-G- was the only decision with national
precedential value that provided asylum to domestic violence survivors. It was
the culmination of a complicated history, winding through three Presidential
administrations and numerous negotiations in the wake of the negative Matter
of R-A- opinion, which was published and then vacated upon the (ultimately
unrealized) hopes that certain regulations would be published.’

Sessions’ overruling of 4-R-C-G- unleashed a firestorm. Fourteen former
Immigration Judges immediately released a joint statement criticizing his A-B-
decision as one made upon “reasons understood only by himself” and calling
upon the courts or Congress to “reverse this unilateral action and return the
rule of law to asylum adjudications.”™ Various immigration courts across the
country began issuing detailed briefing instructions in cases affected by 4-B-.°
Numerous articles and op-eds expressing disapproval were also published.®
On July 11, 2018, USCIS issued a detailed memorandum providing instruc-
tion on Matter of A-B- to all relevant USCIS officials adjudicating reasonable
fear, credible fear, asylum, and refugee claims.” On July 25, 2018, the U.S.
House Committee on Appropriations passed an amendment to block any DHS
funding to implement Matter of A-B-.* On August 7, 2018, a federal lawsuit
was filed requesting an injunction to block the implementation of Matter of
A-B- in expedited removal proceedings.’

As the legal and political controversy rages on, domestic violence survivors
continue to reach the U.S. borders and appear before U.S. asylum officers and
immigration judges seeking asylum. 4-B- has already significantly reduced
the number of positive decisions for domestic violence survivors in credible
fear interviews along the U.S. border'® as well as immigration courts.!! Asylum
seekers cannot wait for the next possible chapter of legal pronouncements.
This article intends to serve as an immediate tool for domestic violence asy-
lum seekers and their advocates who now must respond to Matter of A-B-.

While 4-B- systematically discredits A-R-C-G-’s interpretation of the asy-
lum criteria for domestic violence survivors, it does not definitively disqualify
domestic violence asylum claims. Instead, A-B- demands more “rigor” in the
presentation and adjudication of asylum claims.!? 4-B- reevaluates each of
asylum’s critical criteria: 1) defining membership in a particular social group;
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2) evidencing persecution; 3) showing a foreign government’s unwillingness
or inability to prevent such persecution; 4) establishing the nexus between
such persecution and membership; and 5) proving the non-viability of internal
location. Fortunately, as A-B- acknowledges, this demand for greater rigor
in asylum evaluation can be met by returning to the main source of asylum:
In re Acosta.”* By following Acosta’s roadmap, domestic violence survivors
can meet the expectations set forth by 4-B-.

1. Membership In A Particular Social Group

For domestic violence survivors, the most fundamental challenge is fitting
the domestic violence claim into one of asylum’s limited statutory grounds.
Asylum can be granted based on one of the following five factors: “race,
religion, nationality, membership in a particular social group or political
opinion.”™ The struggle to define “membership in a particular social group”
originates with Acosta."” Relying on the principle of ejusdem generis, Acosta
says “membership in a particular social group” must be defined consistently
with the other four grounds. Such consistency leads to membership in a par-
ticular social group necessitating a “common, immutable characteristic . . .
that either is beyond the power of an individual to change or is so fundamental
to individual identity or conscience that it ought not be required to change.”'®

More recently, the “common, immutable characteristic” demand of the par-
ticular social group standard was compounded by the BIA’s near conflicting
demands of “particularity” and “social distinction.” “Particularity” signifies
that a particular social group’s terms are exacting enough to avoid a group
being “amorphous,” “subjective,” “inchoate,” or “indeterminate.”’’” In contrast
to the narrowing of “particularity,” “social distinction” considers whether the
society in question “perceives, considers, or recognizes persons sharing the
particular characteristic to be a group.”® Combined, the twin requirements
of “particularity” and “social distinction” force asylum seekers to walk a
tightrope. “A particular social group must avoid, consistent with evidence,
being too broad to have definable boundaries and too narrow to have larger
significance in society.”"® Finally, to avoid circularity, whatever the charac-
teristics defining the group, they cannot be rooted in the harm asserted.?® “If
a group is defined by the persecution of its members, then the definition of
the group moots the need to establish actual persecution.”?!

Against this framework, A-B- shatters 4-R-C-G’s particular social group
of “married women in Guatemala who are unable to leave their relation-
ship.” Chastising the BIA for its “cursory” analysis and acceptance of DHS’
concession that such a group satisfied the “particular social group” standard,
A-B- critically examines and rejects A-R-C-G-’s proposed, and comparable,
groups.” A4-B- concludes that being “unable to leave their relationship” is
tantamount to basing the group in the violence because the “inability ‘to
leave’ was created by the harm or threatened harm.”?® The terms “married,”
“women,” and “unable to leave the relationship” were held to be insufficient
to demonstrate social distinction—although arguably creating a group narrow
enough to satisfy particularity. Sessions also criticized the A-R-C-G- Board
for accepting DHS’ concession that the proposed group was “cognizable” and
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noted that DHS provided “no explanation” of support for that concession.?
The BIA’s recognition of Guatemala’s “culture of machismo and family vio-
lence” and lack of enforcement of domestic violence laws was not enough
for Sessions.? Instead, he required that the evidence must establish that the
class be “recognizable by society at large.”*® According to 4-B-, “there is
significant room for doubt that Guatemalan society views these women, as
horrible as their personal circumstances may be, as members of a distinct
group in society, rather than each as a victim of a particular abuser in highly
individualized circumstances.””’

Practice Tip:

In the face of such challenges, how should a particular social group for
domestic violence survivors be defined? Initially, relevant circuit precedent
must be reviewed. A-B- is a controlling federal administrative precedent, which
federal circuits must follow absent contrary circuit precedent.’® Importantly,
a few circuits have rejected the social distinction criterion, preferring to rely
solely on the “common immutable” characteristic and “particularity” aspects
of the “particular social group” requirement.”” Nevertheless, assuming all
three elements must be met, how can the membership in a particular social
group be maintained in a post 4-B- world?

a. Recasting the term “Unable to Leave the Relationship”

Sessions’ characterization of the “unable to leave the relationship” element
as a proxy for defining the group through the violence is A-B-’s greatest chal-
lenge and greatest folly for asylum applicants. Unlike Sessions, the 4-R-C-
G- Board clearly stated that “married women in Guatemala unable to leave
their relationships” avoided the circularity trapping, since domestic violence
did not define the group.’® Presenting evidence in asylum cases that explains
this disconnect is now critical. Reliance on basic domestic violence theory is
one way to strongly refute A-B-’s naive understanding of domestic violence.

When Lenore Walker, a pioneer in the domestic violence movement, in-
troduced the “cycle of violence” concept in 1979, she defined “the battered
woman” as one subject to an ongoing pattern of tension building, acute
battering, and batterer contrition.*® While such work was critical to early
explorations of domestic violence, its overemphasis on physical violence gave
way to a more nuanced understanding of the many reasons that women stay
in an abusive relationship.*

Walker’s “cycle of violence” was eventually replaced with the “power and
control wheel,” which depicts domestic violence as a central hub of “power
and control, attached to spokes illustrating the array of forces compelling a
woman to stay.”* It illustrates that a woman’s inability to leave a relationship
is not strictly due to her fear of violence. Love,** shame,* children,* culture,’’
religious vows, and scarcity of resources® are among the many legitimate,
non-violence based explanations for a woman’s decision to stay in such a
relationship. Evidence of this nature can be submitted through an asylum
applicant’s testimony as well as the submission of numerous documented
sources within domestic violence literature.”” By providing these kinds of
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non-violence related explanations, a domestic violence survivor can prove
that her “inability to leave the relationship” is not rooted in violence. In so
doing, she can avoid the circularity trap set up by 4-5-.

b. Eschewing the “Unable to Leave Relationship” Term

Beyond recharacterizing the “unable to leave” term, domestic violence
survivors can advance other particular social groups theories.*’ For example,
based on the facts of 4-R-C-G-, another possible social group may simply be:
“Married Guatemalan Women.™! This proposed group avoids the “circular
definition in violence” criticism.*” However, it is also clearly at risk of being
considered insufficiently “particular.” Defenses against this latter criticism
may include the courts’ repeated recognition that group size does not matter.*
And, backed by ejusdem generis, an asylum applicant can cite the numerous
large, non-domestic violence groups routinely recognized by courts.** In this
regard, the applicant might also quote Sessions’ own words in 4-B-: “Although
the category of protected persons [within a particular group] may be large,
the number of those who can demonstrate the required nexus likely is not.”™

c. Proposing Alternative “On Account of” Grounds

Finally, domestic violence asylum seekers and their advocates must ex-
plore and propose all other viable “on account of” categories. Does the ap-
plicant’s violence and fear have any roots in religion, political opinion, race,
or nationality?*® An asylum applicant need only show that the harm was
motivated “in part” by one of these recognized statutory bases for asylum.*’
Fiadjoe v. Attorney General exemplifies this tactic.*® In Fiadjoe, a Ghanaian
woman was awarded asylum after being sexually abused and subjected to
servitude by her father from the age of seven, a priest of the Trokosi sect.*’
Notably, the asylum award was not framed “on account of membership in
a particular social group,” such as family or domestic violence. Instead, the
Third Circuit relied “on account of religion” because the Trokosi religious
practice of making women and children sacrificial slaves was well documented
by the U.S. State Department.®!

2. Persecution

A-B- also reinforces domestic violence asylum applicants’ need to demon-
strate the three basic prongs of persecution. While statutorily either “past” or
a “well-founded fear” (i.e., future) persecution suffices, Acosta and later deci-
sions interpret the term “persecution” to include a showing that the harm is (1)
“severe,”? (2) inflicted in order to “overcome a characteristic of the victim,”3
and (3) inflicted by “either by the government of a country or by persons or
an organization that the government was unable or unwilling to control.” 34

a. Severity

Typically, a domestic violence survivor’s testimony and corroborating evi-
dence (such as hospital records, police reports, and third party affidavits)*
will leave little doubt that the abuse suffered is “repugnant’® enough to meet
the “severity” standard.

However, in the wake of 4-B-, the “persecution” challenge for domestic
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violence survivors is demonstrating the nexus between such abuse and the
protected characteristic in addition to proving the foreign government’s in-
ability or unwillingness to control against such acts.

b. Intent to Overcome

Despite R-A- having been vacated nearly 20 years ago, Sessions’ A-B- opin-
ion relies heavily upon R-A4-’s explanation that a domestic violence survivor
is targeted by her husband “because she was his wife, not because she was
a member of some broader collection of women, however defined, whom he
believed warranted the infliction of harm.”’” Such an ignorant remark cre-
ates a non-existent difference. Of course, an abuser targets his wife because
she is his wife. However, it is only when she assumes that marital status that
she becomes a member of a class vulnerable to persecution because both her
husband and her country’s government condone the subjugation of married
women. The proposed, albeit never finalized, regulations causing the vacatur of
R-A-recognized this nexus: “[I]n the domestic violence context, an adjudicator
should consider any evidence that the abuser uses violence to enforce power
and control over the applicant because of the social status that a woman may
acquire when she enters into a domestic relationship.”®

Practice Tip:

Certainly, neither the vacated R-4- nor the never finalized regulations
provide authoritative guidance. Yet the recognition of a nexus between abuse
and marital status within the proposed regulations at least provides a strong
counter to A-B-’s reliance on R-A- and its failure to see an abusive partner’s
“intent to overcome” his victim. The proposed regulations also draw a useful
analogy between slaves persecuted “because of race” and domestic violence
victims “because of membership in a particular social group.”

For example, in a society in which members of one race hold members of
another race in slavery, that society may expect that a slave owner who beats
his own slave would not beat the slave of his neighbor. It would nevertheless be
reasonable to conclude that the beating is centrally motivated by the victim’s
race. Similarly, in some cases involving domestic violence, an applicant may be
able to establish that the abuser is motivated to harm her because of her gender
or because of her status in a domestic relationship. This may be a characteristic
that she shares with other women in her society, some of whom are also at
risk of harm from their partners because of this shared characteristic. Thus,
it may be possible in some cases for a victim of domestic violence to satisfy
the “on account of” requirement, even though social limitations and other
factors result in the abuser having the opportunity, and indeed the motivation,
to harm only one of the women who share this characteristic, because only
one of these women is in a domestic relationship with the abuser.”

In short, once a slave, or a wife, assumes such status, the persecutor readily
relegates that individual into a group which may be subject to harm—even if
he is only limited to harming that one individual. Relying on this concededly
harsh analogy may help adjudicators recognize a similar nexus for domestic
violence survivors.
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3. Government “Unable or Unwilling” to Control the Persecution

The government’s inability or unwillingness to control the private actor is
the third prong of persecution discussed by 4-B-. Keeping with precedent,
A-B- instructs that when the conduct is by a private actor the asylum applicant
must show “more than” that the government has “difficulty . . . controlling
the private behavior.”® Rather, the applicant must show that “the government
condoned” the private actions “or at least demonstrated a complete helpless-
ness to protect the victims.”!

Practice Tip:

Because the standard of “unable or unwilling”—otherwise stated as “com-
plete helplessness or condoning”—was remanded without being addressed by
the BIA in 4-B-, the Attorney General’s opinion also cannot make a defini-
tive ruling.®? This indecision creates significant opportunities for domestic
violence survivors and their advocates. Certainly, the requirement demands
more than inaction by the local police.®® “Applicants must show not just that
the crime has gone unpunished, but that the government is unwilling or un-
able to prevent it.”** Again, an applicant’s testimony, expert affidavits, other
third-party affidavits and country condition documentation proves critical.
How many times did the applicant seek help? What police response, if any,
occurred? If the police did not investigate the abuse, was the applicant given
areason? Whether or not the applicant sought police assistance, can govern-
ment condonation or ineptitude be otherwise documented? What do country
reports say about the existence of domestic violence laws and the national and/
or local government’s sincerity in prosecuting domestic violence offenders?
These considerations serve as a starting point for satisfying this third factor.

4. “On Account 0f” Membership in a Particular Social Group

The “on account of” nexus in A-B- also charges the 4-R-C-G- Board with
not undertaking its own analysis and for simply accepting DHS’s concession
that the persecution 4-R-C-G- suffered “was, for at least one central reason,
on account of her membership in a particular social group.”® According to
Sessions, the 4-R-C-G- Board “cited no evidence that her ex-husband attacked
her because he was aware of, and hostile to, ‘married women in Guatemala
who are unable to leave their relationship.” Rather, he attacked her because
of his preexisting relationship with the victim.”*® 4-B- squarely burdens do-
mestic violence survivors—Ilike other asylum seekers—to prove the nexus.

This nexus challenge is rooted in Supreme Court precedent. Although not
explicit in the refugee definition, the ordinary meaning of the “on account
of” nexus is that persecution is on account of the victim’s “race, religion,
nationality, membership in a particular social group or political opinion.”?’
The U.S. Supreme Court established the victim-focused standard when
Elias-Zacarias fled Guatemala in fear of recruitment by the guerrillas.®® Elias-
Zacarias’ request for asylum was rejected.®® No matter how credible, his fear
was not of persecution on account of Ais political opinion. No evidence of
Elias-Zacarias’ support for the Guatemalan government or political opposi-
tion to the guerrilla existed. His resistance to guerrilla recruitment was, at
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best, for reasons of self-preservation.”” As the Supreme Court reasoned, the
guerrillas’ motivation for recruiting Elias-Zacarias was due to an interest
in filling their ranks, not a belief that Elias-Zacarias should be targeted for
holding a contrary political opinion. The guerrillas’ own political ambitions,
independent of Elias-Zacarias, were also “irrelevant.””!

In many asylum cases, establishing the persecutor’s motive can be compli-
cated—both as a legal and factual matter. Yet the obvious example of direct
retaliation in which the victim expresses a political opinion contrary to that
of the persecutor is only one model. When the victim does not personally
manifest one of the five factors, persecution may still occur “on account of”
a protected ground. The persecutor may “impute” a protected ground (such
as political opinion or religious belief) to the victim.”> The persecutor may
also have “mixed motives” for engaging in persecution.”” Only one motivation
needs to be tied to a protected ground. However, whatever the “on account of”
theory, the victim has the burden of proof. Either by direct or circumstantial
evidence, the applicant must establish the persecutor’s motive.”

Against this backdrop, reconsider the challenge for domestic and other per-
sonal violence survivors. Oftentimes, it is clear words or direct actions that are
key to establishing the “on account of” nexus.” Critically, when asylum was
granted to a rape victim in /n re D-V- she was able to testify that the soldiers
verbally identified her as a “fanatic for Aristide” while they were raping her
and that they wore scarves like those of the Ton Ton Macoutes, “which had
signified blood and had meant that people and places would be ravaged.”’

By contrast, no “on account of”” nexus was found in the case of Castillo-
Hernandez.”” Castillo-Hernandez, an indigenous Guatemalan woman targeted
and raped by uniformed individuals, claimed persecution because of her
Mayan ethnicity or imputed political opinion of neutrality in post-civil war
Guatemala.”® Amnesty International reports were introduced to establish that
the sexual crimes and killings of Guatemalan women were linked to gender.
Yet, in denying Castillo-Hernandez’s claim, the Eleventh Circuit stated, “[ The]
roving gang of ex-guerillas . . . made no comments indicating they were at-
tacking her and her mother because they were Mayan and spoke Canjobal or
because they thought the women had remained neutral during Guatemala’s
civil war almost ten years earlier. The attackers’ actions were consistent with
private acts of violence and not persecution based on a protected factor.””

Predictably, in many cases of domestic violence tangible demonstrable
evidence is lacking. The standard is misguided if not offensive. How often
will an individual raping his intimate partner articulate his motivations? And
more importantly, why should a survivor have to depend upon the willing-
ness of a perpetrator to explain himself? The “one central reason” standard
seems to empower the perpetrator and leave the victim without a legal haven.

Fortunately, while a persecutor’s words and direct actions are invaluable,
asylum’s overarching “reasonable person” standard (embodied in well-founded
fear) does not require an applicant to establish conclusively why persecution
happened.®® “Rather, an asylum applicant ‘bear[s] the burden of establish-
ing facts on which a reasonable person would fear that the danger arises on
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account of his race, religion, nationality, membership in a particular social
group, or political opinion.”®!

Practice Tip:

Certainly, any statements by the persecutor regarding his dominant, pa-
triarchal position in relation to his intimate partner and women in similar
relationships are key. Expert and other third-party affidavits as well as country
condition documentation regarding the role of women in such relationships
are also invaluable. However, domestic violence survivors and their advocates
must also emphasize the reasonable person standard and the need for ejusdem
generis review.

In other “on account of” determinations, courts often conclude there is no
other “reasonable explanation” for the persecution other than the asserted
nexus.*? By analogy, a perpetrator of domestic violence may have a “preexist-
ing personal relationship” with his parents, his siblings, and friends. Yet these
individuals are not subject to domestic violence. The persecution is saved
only for his most intimate partner. Contrasting an abuser’s behavior vis-a-
vis differing personal relationships debunks Sessions’ claim that domestic
violence only occurs because of the “pre-existing relationship.” Apart from
the applicant’s membership in the particular social group, no other reasonable
explanation exists for the domestic violence.

Finally, courts must be reminded that Sessions’ remark that ARCG was
attacked by her husband “because of his preexisting personal relationship
with [her]”® does not dispositively prevent domestic violence survivors from
establishing the nexus. Sessions is guilty of the very criticism he levied on the
BIA—reaching a conclusion without conducting an evaluation.®* In any event,
the factual conclusion regarding the nexus in one case does not control another.

5. Internal Relocation

While not undertaking any evaluation of the 4-B- facts, Sessions reminds
asylum adjudicators to incorporate this element.®® As a general matter, when
an asylum applicant has otherwise met the criteria for asylum, the status may
nevertheless be denied if internal relocation is a legally recognized alterna-
tive.’¢ However, the internal relocation standard and the burden of proof vary
both upon whether an asylum applicant has established a case of past or a
case of well-founded fear of (i.e. future) persecution and upon whether the
persecutor is a government or non-government agent.

a. Past Persecution

When a case of past persecution has been established, a rebuttable pre-
sumption arises that the applicant has a well-founded fear of persecution.
It is then DHS’s burden to rebut this presumption by meeting two discrete
considerations: (1) the applicant’s ability to relocate and (2) the reasonable-
ness of relocation.?’

In demonstrating the applicant’s ability to relocate, DHS must first identify
an area of the country where “the risk of persecution falls below the well-
founded fear level” and then prove that such an area is “practically, safely and
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legally” accessible to the applicant.®® Once ability is established, the reason-
ableness of relocation factor considers whether “under all the circumstances, it
would be reasonable to expect the applicant to do so0.”* The non-exhaustive list
of circumstances relevant to the reasonableness criterion includes all country
conditions (e.g., civil strife, including economic, political, social, geographical,
legal) as well as any personal conditions (e.g. age, gender, health, social and
familial ties) that might make internal relocation unreasonable.*

When DHS meets its two-step burden, an individual who has suffered past
persecution may still be awarded asylum as a discretionary matter—because
DHS has merely rebutted the presumption of well-founded fear—by showing
“compelling reasons for being unwilling or unable to return™" or “a reasonable
possibility that he or she may suffer other serious harm upon removal to that
country.”®? This humanitarian award of asylum understands that the severity
of the past persecution makes it inhumane to require an individual to return
to the very country where such atrocities occurred.”

h. Well-Founded Fear of Persecution

In contrast to past persecution claims, when eligibility for asylum rests
strictly upon a well-founded fear of persecution and nongovernmental per-
secution, the applicant retains the internal relocation burden and must meet
a higher standard. In cases of nongovernmental persecution, the applicant
bears the burden of showing “that it would not be reasonable for him or her to
relocate.”®* On the other hand, in cases of government-sponsored persecution,
the burden shifts to DHS to show the reasonableness of relocation.*

Practice Tip:

For domestic violence survivors, the internal relocation hurdle may be
relatively easy to clear after the applicant has successfully met all of asylum’s
other exceptional demands.”® As 4-B- recognizes, the severity of the violence
suffered by domestic violence survivors is often so “repugnant” *’that domestic
violence claims will typically fall into the past persecution realm, thus placing
the heavy “internal relocation” burden on the DHS. However, this in no way
suggests that asylum applicants can overlook the internal relocation criteria.
Applicants must counter any DHS arguments of relocation with both general
country conditions and individual considerations.

Again, recognizing the dynamics of domestic violence is critical. Does the
persecutor evidence a desire or ability to find the victim?*® Has the victim’s
isolation from family or friends eliminated a support system? Is the victim
relying on physical treatment or other mental and social services in the United
States that are not available in the home country?

Likewise, a domestic violence asylum applicant cannot presume her facts
will establish past persecution. Arguing in the alternative for asylum strictly
upon a well-founded fear puts the “reasonableness of relocation” burden on
the applicant. Sessions’ remarks show the height of this standard: “When the
applicant has suffered personal harm at the hands of only a few specific indi-
viduals, internal relocation would seem more reasonable than if the applicant
were persecuted, broadly, by her country’s government.”* Evidence unique
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to the applicant’s relationship to the persecutor, previous attempts to leave the
relationship, the persecutor’s ability and inclination to find the victim, as well
as the home country’s ability to protect domestic violence victims is therefore
relevant. The domestic violence applicant can also introduce domestic violence
literature or expert witnesses to show how the dynamics of domestic violence
drive domestic violence perpetrators to great lengths to find their victims.!?

Conclusion

Over twenty-five years ago when [ began advocating for asylum seekers, Es-
ther Olavarria Cruz, already a seasoned asylum attorney said to me: “Asylum
cases are like climbing a mountain. There are so many places where you can
fall off.” Matter of A-B- is a powerful reminder of the challenges presented
by asylum law. However, with careful preparation, strong corroboration, and
strict adherence to ejusdem generis, asylum remains within grasp for all
asylum seekers, including domestic violence survivors.
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the separation, or force her to return. It aims at overbearing her will as to where and
with whom she will live, and coercing her in order to enforce connection in a relation-
ship. It is an attempt to gain, retain, or regain power in a relationship, or to punish the
woman for ending the relationship. It often takes place over time.”

00000



Jana DiCosmo

RACISM IN THE LEGAL PROFESSION:
A RACIST LAWYER IS AN INCOMPETENT LAWYER

Does a lawyer who manifests his or her racist beliefs during the legal
representation of a client display a fundamental lack of competence to prac-
tice law? This article posits that there is at least one instance where the line
between personal freedom and professional judgment is clear: Lawyers who
manifest racist attitudes not only prejudice the administration of justice and
tarnish a very noble profession, but such lawyers also call into question their
very competence to practice law.!

Part I examines cases involving bar applicants and lawyers who used rac-
ist speech and how the courts have traditionally viewed ethical violations
involving racist speech.? Part IT discusses the current academic literature on
character and fitness in the context of lawyers who use racist speech. Part
IIT analyzes racism as more than just a question of morality, but rather as a
fundamental issue of competence. 3 Part IV discusses the role law schools
can play in changing the culture of lawyers. Part V concludes with issues of
enforcement.

This article recognizes that there is no Orwellian Thought Police and that
intentionally disguised and unconsciously held racist beliefs cannot be ad-
dressed unless such hidden beliefs are brought to light. Accordingly, objective
measures—racist speech and conduct—are a necessary proxy for the analysis
as to whether a lawyer has failed to competently represent his or her client.
Racist speech is defined as the use of racial slurs,* racial epithets,® and racial
innuendos® while acting as a lawyer during or after’ the conclusion of the
legal representation.®

Within the context of this discussion, the parameters of legal representation
include any speech or conduct that occurs in the presence of one’s client or
while acting on the behalf of one’s client. More specifically, such parameters
also include any speech or conduct that occurs in the presence of a judge or
other lawyers while acting on behalf of a client. This speech could be writ-
ten in documents or correspondence filed with the court or communicated
with one’s client or opposing counsel. Legal representation does not include,
however, speech or conduct by the lawyer while not acting in the course of
a legal representation. Private conversations between lawyers and spouses
in the privacy of their homes, for example, are not included in this article’s
definition of legal representation. While such speech or conduct may raise
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questions of personal morality and professional competence, those questions
are beyond the scope of this article.

Part I: Racist Speech and the Courts Today

The administration of justice is one of the most important functions of a
civil society. The effectiveness of the judicial system depends on the public’s
utmost trust in the fairness of those charged with the administration of justice.
In the cases that follow, the most common reason courts cited for disciplin-
ary action was to send a message to the entire bar that racist speech cannot
be tolerated in a judicial system that prides itself on the equality of justice.

To date,’ racist speech by lawyers has been viewed primarily as a viola-
tion of ABA Model Rule of Professional Conduct 8.4(d).”° Despite readily
characterizing such speech as “misconduct” under the code of ethics for each
state, courts have not considered whether the use of racist speech by a lawyer
during the course of legal representation indicates a lack of competence to
practice law.

Bar Applicants

The courts seem to recognize that the professional consequences of racist
speech vary depending on whether the offender is a bar applicant or has al-
ready been admitted to the bar. After all, it would be problematic to hold bar
applicants to the standards of a professional system to which they have not
even been admitted. For those not yet admitted to a particular bar, state bar
admissions committees frequently have held the appropriate sanction to be the
denial of bar admission.!! Matthew Hale, a self-avowed white supremacist, is
often cited as an example of a bar applicant denied admission to the bar due
to his past and current racist speech and conduct.'? His speech and conduct,
coupled with his refusal to renounce it when his admission into the legal
profession was at stake, amounted to a “monumental lack of sound judgment”
in the eyes of his hearing panel.”” The hearing panel felt that it was only a
matter of time before Hale would violate one or more of the Model Rules of
Professional Conduct. When Hale appealed the hearing panel’s decision, the
reviewing court agreed with the conclusions of the panel, affirming the denial
of Hale’s admission to the bar."*

The hearing panel’s concerns were prophetic. In 2006, Hale was sued by a
church for trademark infringement because Hale used their church’s name as
the name of his own church even though the two churches were not affiliated
with one another."”” Though originally ruling in Hale’s favor, the district judge
was forced to enter an order against Hale when the Seventh Circuit reversed
and remanded the case.!® After entering this order, Hale made disparaging anti-
Semitic comments against the district judge and attempted to enlist the help
of one of his followers to assassinate her.!” He was convicted for conspiracy
to commit first-degree murder.'®

Lawyers Admitted to the Bar

Once admitted to the bar, lawyers are subject to many more forms of dis-
cipline, including private or public reprimands, temporary suspensions, and
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permanent disbarments. Courts have held that the use of racist speech by
lawyers violates ABA Model Rule 8.4(d), or its equivalent in the individual
state’s code of attorney ethics, because the racist speech was prejudicial to
the administration of justice. The very accusation of racism among officers of
the court casts doubt in the minds of the public and damages the perception
of the legal profession as one based on integrity and fairness.!” The follow-
ing cases may comprise only a small fraction of all the instances of lawyers
disciplined for racist speech since some cases vaguely reference racist speech
as the offending conduct without specifying exactly what was said.?

Racist Speech Written in Court Documents and Correspondence

Even lawyers who violate the Model Rules of Professional Conduct with
good intentions are still subject to discipline. In Panel File 98-26,*' for ex-
ample, a lawyer was disciplined for filing a motion in a criminal case to pre-
vent opposing counsel from bringing an attorney of color to be co-counsel.?
Her intention was to prevent opposing counsel from improperly introducing
racial tensions in a case where she believed race was not an issue.” Once the
lawyer realized the gravity of her actions, she immediately withdrew the mo-
tion from the court, without preventing the defense from having the counsel
of their choosing.?* The lawyer also apologized profusely.?® The lower court
held that the lawyer’s sincere remorse mitigated the seriousness of the offense
and imposed a private censure.’® On appeal, the state supreme court reversed,
holding that the sincere remorse, though laudable, is not a mitigating factor
when the offense could have prejudiced the administration of justice by de-
priving a criminal defendant of the counsel of his choosing simply because
that counsel was African American.”’

In another case, an attorney with less admirable motives filed a brief filled
with racial slurs and sarcasm.? Referring to the defendants as “members of the
black underclass,”” the brief continued: “The apparent motive of [defendants]
was to be relocated into municipal public housing so that they might suck at
the teat of the welfare state forever.”*® For these and several other racist com-
ments, the court publicly censured the attorney who filed the brief, holding
that the comments were “flagrantly unprofessional” and “degrading to [this]
tribunal.”®' In other words, the use of racist speech in court documents was
prejudicial to the administration of justice because of the disrespect it showed
for both the defendants and the court.

In MacDraw, Inc. v. Cit Group Equipment Financing, Inc., a judge publicly
censured two lawyers for sending the judge a letter questioning his impartiality
based on their belief that the judge, an Asian American, would be biased in
favor of their opponents, also an Asian American.*” The letter stated, in part:

Finally, as you may know, Mr. Orfanedes and I [the two lawyers subsequently
sanctioned] have been involved in very highly publicized and significant public
interest litigation...which involves a Mr. John Huang, Ms. Melinda Yee and
other persons in the Asian and Asian-American communities... Recently, we
came upon a document in this case which mentions your name in the context of
other prominent Asian-American appointees of the Clinton Administration...
Accordingly, could you please formally advise us whether you know either
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of these individuals, as well as what relationship, contacts, and/or business,
political or personal dealings, if any, you have had with them, or persons
related in any way to the Clinton Administration. Please also advise us if you
had seen the enclosed or similar newspaper articles or press accounts before
this case was tried...*

Upon reading the letter, the following exchange occurred:

Judge Denny Chin: You are conceding that ... you asked questions of the
court, at least in part, because of my race?

Mr. Klayman [attorney]: In part. And let me tell you why. And I would [have]
asked questions because you’re also a recent appointee of the Clinton Admin-
istration. Has nothing to do with it. But you have been active, your Honor,
for instance, in these kinds of efforts. And I commend you for your activity
on behalf of the Asian-Americans, with regard to the Asian-American Legal
Defense Fund and being president of the Asian-American Bar Association.
I myself have been active in similar types of things and am fully supportive
of those activities.

But we are all human, and sometimes, sometimes subjective criteria can un-
wittingly, no matter how ethical, no matter how decent, no matter how honest
someone is—and we believe you to be that—they can subjectively influence
our decision-making. I, for instance, would not sit as a Jewish American on a
case that involved a Palestinian. I wouldn’t do it if I was a judicial officer just
because of a lot of things which enter into the subjectivity of all our thinking. ..

Now I believe your Honor has to search his own soul to a large extent. There
may be independent legal requirements here on whether or not you wish to
advise this court of some of the questions which we asked, which are benign,
which were posed in a very respectful way. We ask this letter be made part
of the court record.

Judge Chin: The letter has already been docketed. I am not going to search
my soul. I do not need to do any soul searching at all. The letter is offensive.
I do not think it is benign nor do I think it is respectful. Not at all.**

Judge Chin had never met Mr. Huang or Ms. Yee, and the only characteristic
they shared was their race and being cited in a newspaper as active in the
Asian-American community.* In fact, it seems that the sanctioned lawyers
only made the request for the judge to recuse himself based on the fact that
both the judge and the lawyers’ opponents were Asian American. It is doubt-
ful that these lawyers would have requested the judge to recuse himself had
both the judge and the lawyers’ opponent been White.

Infuriated by the accusation that his race made him incapable of impar-
tiality—a principle to which all judges take an oath**—Judge Chin revoked
their pro hac vice status to appear in that jurisdiction, refused to hear any
future cases brought to him by the same lawyers, and required each lawyer to
submit a copy of the disciplinary opinion to any future judge if they applied
for pro hac vice status again in the same district.’” A disciplinary committee
later upheld the sanctions “[b]ecause the suggestions in the ... letter entailed
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claims of partisan and racial bias with no factual basis, [and therefore] such
charges were ‘discourteous’ and ‘degrading’ to the court... They were also
‘prejudicial to the administration of justice.”””®

Racist Speech Directed at Opposing Gounsel

Lawyers who direct racist attitudes toward other lawyers while acting in
their professional roles also have been subject to discipline. Depositions, for
example, can quickly become the setting of inappropriate speech.* During an
already contentious pretrial deposition, one lawyer told another lawyer, “Don’t
use your little sheeny Hebrew tricks on me.® The court found the lawyer’s
racist speech to be ethical misconduct prejudicial to the administration of
justice because he purposefully used a racial slur to disrupt the deposition.

In another case, a lawyer made a less obvious racially based comment against
opposing counsel during a deposition.*! The lawyer repeatedly berated op-
posing counsel, an African-American woman, for allegedly mispronouncing
the words “establish” and “especially.”** When disciplinary charges were filed
against him, the lawyer admitted that he violated the Code of Professional
Responsibility but raised an affirmative defense that there was a lack of suf-
ficient evidence to establish that his misconduct was motivated by racism. The
Special Referee evaluating the disciplinary charges found that the offending
lawyer was probably motivated by sexism, not by racism.* The court reversed,
holding that finding to be both absurd and disingenuous.*

As a final example, the Florida Bar publicly censured an attorney who
told another lawyer to “go back to Puerto Rico,™ after calling her a “stupid
idiot™® and accusing her of not knowing “the law or the rules of procedure
and that she needed to go back to school.”™” The court held that the lawyer’s
“disrespectful and abusive comments cross[ed] the line from that of zealous
advocacy to unethical misconduct [that]... shall not be tolerated.”™® Further-
more, his conduct prejudiced the administration of justice because it “disrupted
the already difficult...cases.™

Racist Speech Directed at Clients

Lawyers who direct racist attitudes toward clients while acting in their pro-
fessional roles have been subject to discipline. For example, during a recess
in a courthouse hallway, a deputy district attorney prosecuting two Hispanic
defendants for first-degree murder told defense counsel, “I don’t believe either
one of those chili-eating bastards.”® The disciplinary committee found that
the district attorney’s “use of a racial epithet while serving as a public official
was intolerable and cast the integrity of the legal process into doubt.”' After
considering several mitigating factors, the disciplinary committee ordered the
lawyer to be publicly censured as a statement to the entire legal community
“that lawyers, especially those acting as public officials, must scrupulously
avoid statements as well as deeds that could be perceived as indicating that
their actions are motivated to any extent by racial prejudice.”*

In 2004, an attorney was disciplined for harassing a former client and ex-
girlfriend over a period of months.>* Perhaps the most appalling evidence was
the letter he sent her, signed with the pseudonym “White Aryan Resistance.”
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The court quoted the letter in its entirety, as follows:
Dear Mrs. Negro....

In case you’re too dumb to notice by now, you ARE being watched. We see
it as our duty to keep watch on undesirables in our neighborhoods. You must
know why you would be an undesirable.

We keep an eye on where you live, where you work and the college you go to
a couple of nights a week. We are hoping that you will just pack up and move
back to wherever you came from. Go back and get some of that big jungle cock
you colored women crave so much and leave our White men alone.

You might be trying to live White, but you never will be.

Our neighborhood will be much better after you move out. We have not seen
those two young thugs of yours around for awhile. Good.

Remember — you are being watched. Every car in back of you could be one
of us. Every phone call could be one of us. By the way — your bed looked
better with the curved wood headboard. Wear less when you’re typing in the
basement. Why aren’t you sleeping much in your bedroom — that big black
ass of yours really is something in the moonlight. It should make some jungle
bunny real happy.

We’ll see you around. Did you know the lock on your patio screen door needs
fixin’ 7%

This letter was just one of many instances where the attorney used racial
slurs and threatening language against his former client and ex-girlfriend.”
The court found that the lawyer’s conduct was so frightening and so egregious
that no other punishment but permanent disbarment would suffice to protect
the public, the bar, and the administration of justice.*

Part II: Current Literature Addressing Racism Manifested While
Representing Clients

To date, the literature about lawyers who use racist speech has been limited
to questions of character and fitness under ABA Model Rule of Professional
Conduct 8.4(d). When a lawyer’s speech or conduct prejudices the administra-
tion of justice, it is the bar’s responsibility to enforce a sanction proportional
to the offense.”’

Some argue that the very function of bar admission officials is that of gate-
keeper and protector of the judicial system, its actors, and the public.*® Accord-
ing to Professor Carla D. Pratt, when an avowed racist who openly uses racist
speech applies for admission to the bar, it is the bar officials’ responsibility
to deny admission in order to protect the public’s trust in the legal profession
and the safety of the administration of justice.” Pratt uses a Bible verse to
illustrate her point: “The wisdom of Matthew 6:24 is infinite. ‘No man can
serve two masters: for either he will hate the one, and love the other; or else
he will hold to one, and despise the other.””®® Pratt’s article focused on the
Illinois State Bar’s denial of admission to Matthew Hale.®! Pratt continues:
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If an applicant’s religious canons mandate that the individual engage in
conduct that violates the law of lawyering, that individual is presented with
a dilemma and must choose which master he or she will serve, for it will not
be possible for such an individual to comply with his or her religious canons
and be a lawyer if those religious canons command conduct that will violate
a rule of professional responsibility.

Thus, if an applicant’s religious beliefs mandate conduct that is contrary to
the ethical obligations of an attorney, it is both fair and necessary to exclude
such a person from the profession for the purpose of preserving the integrity
of the legal system as a whole.®?

Pratt’s article expresses a concern about the racist lawyer’s impact on society
and clients they might refuse to represent.

Another article discusses the concerns inherent in forcing lawyers to rep-
resent clients they otherwise would not, as well as the underlying problems
of why such lawyers would refuse to represent clients based on immutable
characteristics such as race or sex. This article poses the central question in
its title, “Do you really want a lawyer who doesn’t want you?”® In this article,
Professor Gabriel J. Chin questions the wisdom of forcing lawyers to overcome
their prejudices in the name of the public interest. Chin expressed concern
that the racist or sexist lawyer might become unenthusiastic, less zealous, and
perhaps even incompetent, when forced to represent a client belonging to a
group of people against which the lawyer holds prejudices.®

Professor Chris K. Iijima wrote a provocative reply to Professor Chin that
reframed the question entirely.®® Instead of asking whether a client “really
wants” a lawyer to represent him when the lawyer has racist prejudices
against the potential client, lijima thinks the more appropriate question must
consider the fact that some clients are forced to choose from a limited market
of lawyers.® In this case, Professor lijima argues, the better question is “with
whom should that power [to choose one’s lawyer] rest?”® lijima quickly an-
swers, “As between the potential client or attorney, the answer must be that
the power lies with the potential client.”®®

The articles by Professors Chin and Iijima are unique because they address
the issue of lawyer racism as a competence issue while other articles are often
limited to questions of the lawyer’s moral character.® Both Professors Chin”
and Tijima’” discuss the merits of the concern that a lawyer’s racist ideology
may lead to incompetent representation of the client if the lawyer holds preju-
dices against the group to which the client belongs. Professors Chin and Iijima,
like the authors of the other articles discussed, argue that racist lawyers may
prejudice the administration of justice. The articles by Professors Chin and
lijima, however, do not critically analyze lawyer racism through the lens of
the actual language of the competence-related Model Rules of Professional
Conduct. Furthermore, most of the articles fail to even consider whether
lawyer racism raises questions of competence at all.

Part lll: A Racist Lawyer Is An Incompetent Lawyer

To limit the discussion of racism among lawyers as purely an issue under
Model Rule 8.4(d) mischaracterizes the gravity and far-reaching consequences
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of lawyers who use racist speech during the course of representation. The
application of other ABA Model Rules to lawyers who use racist speech il-
luminates the broader issues of competence and diligence for all clients, not
just minority clients “stuck” with racist lawyers.

Consider the following examples.

(I) A White real estate lawyer refuses to represent a homeowner who wishes to
have her property rezoned for commercial purposes. His only reason for refus-
ing to represent her is because she is Black.

(2) A White real estate lawyer representing a White client fails to present the high-
est bid to her client because that bid is offered by a Black businessman. Her
only reason for refusing to present the offer to her client is because she believes
that the Black businessman cannot possibly be wealthier than the other bidders
and, therefore, his bid must be unreliable.”

The first scenario is an example of a lawyer violating ABA Model Rule 8.4(d).
The second scenario, on the other hand, is an example of a lawyer violating
ABA Model Rules 1.1(a), 1.3, 1.4(b), 1.7(2)(2), 1.16(a)(2), and 2.1.7

ABA Model Rule of Professional Conduct 1.1 requires that a lawyer admit-
ted to the bar act with competence. The lawyer who refuses to present the
most profitable bid to her client because her racism prevents her from properly
evaluating all options for her client violates the rule’s demand for “thorough-
ness.”’ While comments to the Model Rules are not binding, they provide
additional insight to the rule’s meaning. The fifth comment to Model Rule
1.1 confirms the conclusion that the lawyer from the second hypothetical has
failed to competently represent her client by not considering all of the “factual
and legal elements” of the available bids.”

The lawyer from the second hypothetical also violates Model Rule 1.3
by not using “reasonable diligence and promptness.” 7® Such diligence and
promptness include representing the client’s interests “despite opposition,
obstruction or personal inconvenience to the lawyer.””’ It is arguable that the
personal inconvenience factor might include dealing with third parties that
the lawyer finds to be undesirable, such as the Black businessman from the
second hypothetical.

Model Rule 1.4(b) is central to the problem posed by the second hypotheti-
cal’s lawyer. When the lawyer’s racism prevents her from presenting the most
profitable bid to her client, the lawyer has violated Model Rule 1.4(b) by failing
to “explain a matter to the extent reasonably necessary to permit the client to
make informed decisions regarding the representation.””®

The lawyer from the second hypothetical may have also violated ABA
Model Rule 1.7(a)(2)’s prohibition on representation where a conflict of interest
would impair the representation of the client. Such conflicts of interest are
not limited to the representation of multiple clients whose interests do not
coincide. The conflicts of interest at issue in Model Rule 1.7(a)(2) also include

9, ¢C

those conflicts created by the lawyer’s “personal interest.””
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The lawyer from the second hypothetical may have violated Model Rule
1.16(a)(2) by failing to withdraw from the representation after the Black busi-
nessman made a bid on the client’s property. A lawyer violates Model Rule
1.16(a)(2) if she fails to withdraw from the representation despite knowing
that her own “physical or mental condition” is preventing her from adequately
representing her client.3° Even if we cannot classify racism as a mental
condition under Model Rule 1.16(a)(2), Model Rule 1.7(a)(2) still requires a
lawyer to decline a case if she has strong feelings endangering her ability to
independently exercise her professional judgment.

Finally, the lawyer from the second hypothetical also violates Model Rule
2.1 because she has allowed her racist attitudes toward the financial capabili-
ties of Blacks to prevent her from exercising her “independent professional
judgment” and giving “candid advice.”®!

Analyzing the two hypothetical scenarios described above through the
lens of the ABA Model Rules of Professional Conduct helps illuminate some
of the less obvious ways in which a lawyer can let his or her racism mani-
fest itself during the course of legal representation. The first scenario is the
conduct we typically worry about when discussing racism among lawyers.
This is the obvious example of how racism can manifest itself into speech or
conduct during the course of legal representation (or the refusal to provide
such representation). The case of a lawyer who refuses to represent someone
solely because of his or her race tarnishes an otherwise very noble profession.

But the lawyer who refuses to present the most profitable offer to her cli-
ent is just as dangerous. If she believes that a Black person cannot possibly
afford to pay the higher bidding price and wishes to save her client from
wasting his time by entertaining such a “fantasy,” then she improperly limits
the options available for her client. Such a lawyer is incompetent because her
racism prevents her from properly evaluating all of the options she should
present to her client. The lawyer’s racism skews her ability to give her client
competent representation because of her racist view of a third party she does
not represent. This scenario is the less obvious example of how racism can
manifest itself in the course of legal representation.

In the second scenario, racism impacts the legal representation in a much
more insidious manner. Not only does a lawyer’s view of her own client mat-
ter to the ability to provide competent representation. Now we see that the
lawyer’s views of non-clients can also hurt the lawyer’s ability to provide
competent representation to her client.

The current literature, as previously discussed in Part II, focuses on racist
speech and conduct as a violation of ABA Model Rule 8.4(d). While relevant,
that limits the focus to the harm done to society and to those who are denied
representation by racist lawyers, which is too narrow to understand the entire
problem. The existing literature’s central theme is that racist speech and con-
duct are evidence of a moral character flaw fatal to the character and fitness
requirements to practice law. The literature is persuasive, but it is incomplete.
Racist speech and conduct are also indicative of a fundamental lack of com-
petence to practice law under Model Rules of Professional Conduct 1.1(a), 1.3,
1.4(b), 1.7(2)(2), 1.16(a)(2), and 2.1.
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Part IV: Law Students, Civility, and the Next Generation of Lawyers

A look at the history of Howard Law School may serve us well here. Howard
Law School has functioned as the starting point for social change in the past.
Charles Hamilton Houston turned Howard Law School into a veritable training
ground for lawyers who would be social engineers, i.e., agents of change, in
the struggle against inequality. ¥ “A social engineer by definition was to be
‘the mouthpiece of the weak and a sentinel guarding against wrong.”’®* Charles
Hamilton Houston and Howard Law School became essential to the struggle
against segregation. Houston and his colleagues first focused on litigating
cases for law school applicants denied admission based on their race.®* Only
by building up enough precedent at the post-secondary education level could
they hope to have more footing in challenging segregation in public schools
at the elementary- and secondary-school levels:* “The NAACP’s victory of
1954 in Brown v. Board of Education was simultaneously the culmination
of the legal campaign based on Charles Houston’s modified strategy carried
forward by the NAACP’s cadre of lawyers and a watershed decision in consti-
tutional law with respect to equal protection of the laws.”*¢ In other words, it
was only after Houston successfully argued for desegregation in law schools
that the goal of desegregation in public elementary and secondary schools
became attainable.

We can take a valuable lesson from this history as we try to find a solution
to the problem of lawyers who use racist speech: Law schools can be the
starting point for social change in today’s lawyer culture. Some law schools
have begun efforts at fostering civility in the legal profession by administering
oaths or affirmations of professionalism to incoming first-year law students.
These oaths and affirmations indicate an emphasis on civility among students,
professors, and future colleagues. The following examples are excerpts from
student oaths administered at some law schools in the United States.

(1) As a student and as a lawyer, I pledge to pursue the truth, to promote justice,
and to uphold the principles of honesty, integrity, and civility.*’

(2) To strengthen the law school community, I will conduct myself with dignity
and civility and will treat all of my colleagues — students, staff and faculty —
with kindness and respect.®®

(3) From this day forward, I promise to do my utmost to live up to the high ideals
of my chosen profession. I will remember that my actions reflect not only upon
myself, but upon the ... School of Law and the legal profession. I vow to be
a person of principle, compassion, strength, and courage. At all times, I will
conduct myself with dignity and civility and show kindness and respect toward
my classmates, teachers, and all persons.®

One of the most promising initiatives is the Illinois Supreme Court Commis-

sion on Professionalism, which offers a sample oath for the nine law schools
located in the state:

As I begin the study of law, I acknowledge that my role in the legal profession
is a privilege that comes with responsibilities. Accordingly, I pledge to sup-



92 national lawyers guild review

port my colleagues, respect the faculty and staff, and uphold the reputation
of my school. I commit myself to service without prejudice, integrity without
compromise, and to civility and professionalism in all my interactions. I will
promote the principles of justice handed down by the generations of attorneys
who have gone before me. This pledge I take freely and upon my honor.”

Each of Tllinois’ law schools can adapt this sample oath, but the spirit behind
the pledge remains the same: to practice law is a privilege, and civility is one
of the responsibilities attendant to that privilege. Notably, the Illinois Com-
mission specifically identifies “service without prejudice” as a key component
of civility within the legal profession—something not explicitly stated in the
previous examples. It is arguable, though, that “civility” encompasses the
“absence of prejudice.” In other words, the use of racist speech is antithetical
to the very concept of civility.”

Taking a single oath or affirmation at the beginning of one’s law school
career may not have the long-lasting effect many law schools would like.
Another option is to create an ongoing discussion about the importance of
professionalism among law students. Many law schools facilitate several
programs in an effort to increase awareness about professionalism among its
students as follows: mental health and substance abuse assistance programs
and services, written codes of conduct and integrity, associations with the
Inns of Court, professionalism lectures and seminars, mentor programs, law
office management courses, professionalism orientation programs, pro bono/
public service programs, and diversity sensitivity training courses.’*

By using these types of programs, law schools can teach students the impor-
tance of professionalism to providing competent representation. Additionally,
the more effort, time, and resources law schools are willing to spend toward
teaching professionalism, the more students may perceive professionalism as
a critical legal skill rather than a mere best practice. In the words of the ABA
Standing Committee on Professionalism, “[T]he process of professionalism
training in law schools should not consist merely of a course or two, as good
as they might be, but rather should consist of a continual and comprehensive
educational and supportive focus.”®?

It is too soon to tell if such efforts in law schools will create a new breed
of lawyers who put professionalism ahead of prejudice. Nevertheless, the
lessons we learn from Charles Hamilton Houston and his role in the history
of civil rights can provide promise and hope toward the continued use of law
schools as forerunners to larger social movements. Perhaps the Charles Ham-
ilton Houstons of today can continue to work toward instilling the message
that justice cannot be blind if the legal profession is comprised of individuals
whose racism precludes them from providing competent legal representation.

Part V: Enforcement

Even if we agree that the use of racist speech while in the context of legal
representation is indicative of incompetence, we are still tasked with finding
a way to make these lawyers become competent. As discussed in the previous
section, changing the culture among today’s law students may be the most
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effective way to eliminate racism-based incompetence. But what if changing
today’s professional culture fails to reach yesterday’s lawyers?

Historically, sanctions are the primary mechanism used for dealing with
violations of professional ethics. The most typical sanctions are private rep-
rimands,’ public reprimands,” temporary suspension®® from the practice of
law, and permanent disbarment.” Discipline of professional ethics violations,
however, depends on the availability of evidence of the alleged misconduct.
When racist speech is used in court documents, as in the Sonksen'® and
MacDraw' cases, or when it is spoken in the presence of opposing counsel,
as in the Martocci'®* and Sharpe'® cases, there is some amount of evidence
upon which a disciplinary committee can rest its decision.

Enforcement becomes problematic, however, when the racism-motivated
misconduct manifests itself in the form of inaction. The lawyer from the sec-
ond hypothetical in Part I1I failed to provide competent representation to her
client because her racist views towards Blacks prevented her from properly
presenting the highest bid to her White client. In this case, neither the White
client nor the Black businessman may ever find out that the Black businessman
presented the highest bid. If the lawyer keeps her reasons to herself, there is
no proof of misconduct. Without proof, corrective action becomes impossible.
Admittedly, lack of proof is a problem for the enforcement of many profes-
sional ethics violations, not just those violations motivated by racism. We are
thus constrained to grapple with how to enforce the Model Rules in those
cases where sufficient proof of racism-based incompetence does, in fact, exist.

Even when such proof exists, however, practical problems for enforcement
remain. Assume, for example, that the lawyer in the second hypothetical
actually revealed her misconduct in an email to her colleague (“can you
believe that uppity Black man expected me to believe he could afford to pay
82 million dollars for the Smith property?”). With such evidence, both client-
focused compensatory action (such as a malpractice claim) and more global
deterrence-focused actions aimed at maintaining the integrity of the legal
profession (such as reprimand, suspension, or disbarment) can be imposed.
Discipline is now an option. Yet we are still left with some problems: Is there
a remedy for the client or businessman whose bid was never presented to the
lawyer’s client? Does the remedy change if the transaction has already been
completed?

With regard to the deterrence-focused actions mentioned above, the pur-
poses of sanctions include both specific deterrence!® and general deterrence.!'”
Sanctioning an offending lawyer will likely be an effective means of inform-
ing and reminding the bar of the importance of not letting racism manifest
itself into racist speech or conduct during the course of legal representation.
Unfortunately, the typical sanctions of reprimand or temporary suspension,
on their own, are nonetheless unlikely to achieve specific deterrence in the
offending lawyer or help to improve the lawyer’s ability to provide competent
representation to her clients.

Court-ordered or employer-mandated diversity training coupled with
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traditional discipline may have limited success. However, when a lawyer is
recalcitrant in her racist beliefs, diversity education may serve as nothing more
than politically correct lip service and an ineffective token effort to change
the most impervious of offending lawyers. If anything, such discipline and
education may just make the lawyer more diligent in hiding her true reasons
for her action or inaction in the future.

Unlike a lawyer who intentionally harbors racist views, lawyers who un-
consciously hold racial prejudices are more likely to improve. Indeed, in all
areas of legal practice, self-awareness is critical to improvement. Diversity
training courses may help lawyers become more aware of their biases and
more sensitive to the perspectives of people who are of different racial back-
grounds. Such courses could, among other goals, focus on breaking down
racial stereotypes and identifying seemingly innocuous behaviors that could
be interpreted as racist.

To be sure, lawyers are just as prone to hold both conscious and unconscious
biases as are members of other professions. However, lawyers who consciously
harbor racial animus or unconsciously engage in disparate treatment of
individuals of a specific race are in danger of failing to provide competent
representation to their clients, even when both they and their clients are of
the same race. It is in these situations where racism can insidiously affect a
lawyer’s ability to provide competent legal representation without redress.

NOTES

1. This article does not discuss professionalism in its broadest sense. For the purposes
of this article, professionalism is presumed to include the minimum requirements of
each state’s code of ethics to which lawyers promise to adhere upon admission to the
bar of each state.

2. While of equal importance to eliminating racial prejudice in the legal profession, sexist
speech and judicial misconduct are beyond the scope of this article.

3. This article is primarily positivistic in that it argues that racist speech and conduct are
indicia of incompetence. Normative questions about First Amendment freedoms, while
worthy of debate, are simply beyond the scope of this article. Lawyers who discuss the
moral arguments surrounding the imposition of sanctions for the use of racist speech
most commonly cite the First Amendment rights to freedom of speech and freedom of
association. See W. Bradley Wendel, Free Speech for Lawyers, 28 HASTINGS CONST.
L.Q. 305 (2001); Gabriel J. Chin, Do You Really Want a Lawyer Who Doesn’t Want
You?, 20 W. NEw ENG. L. REV. 9 (1998); Chris K. lijima, When Fiction Intrudes Upon
Reality: A Brief Reply to Professor Chin, 20 W. NEwW ENG. L. REv. 73 (1998); Jason O.
Billy, Confronting Racists at the Bar: Matthew Hale, Moral Character, and Regulating
the Marketplace of Ideas, 22 HARV. BLACKLETTER L.J. 25 (2006). The United States
Supreme Court has even recognized the ability for a state to regulate otherwise permis-
sible speech and associational conduct by virtue of the fact that the speaker/actor was
a lawyer and held to a higher standard of behavior. Cf. In re Primus, 436 U.S. 412, 439
(1978) (“The State is free to fashion reasonable restrictions with respect to the time,
place, and manner of solicitation by members of its Bar.”).
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Kelsey Nicholas

MEASURING MERCY: PROTECTING PATIENT
DISCRETION IN TERMINAL CARE
UNDER THE FOURTEENTH AMENDMENT

I. Introduction

The pursuit of medical treatment is generally characterized by the hope of
restored health. However, many patients must face the grave reality that the
restoration of health is not always possible; patients afflicted with terminal
illnesses are particularly familiar with this concept. For terminal patients,
the greatest medical improvement to be achieved is pain relief through pal-
liative treatment.

The World Health Organization defines palliative care as the “approach
that improves the quality of life of patients and their families [...] through
the prevention and relief of suffering by means of early identification and
impeccable assessment and treatment of pain.”! In general, palliative care is
medical treatment that seeks to relieve pain, rather than treat the underlying
condition.? This form of medical treatment is not designed to cure; it does not
combat disease agents, such as cancer cells. Rather, it is treatment given to
relieve distressing symptoms associated with an underlying illness.? For the
purposes of this Article, palliative care refers to methods of pain management
for terminal patients, particularly focusing on administration of pain-relieving
measures at the end of life.

In recent years, studies have shown that a substantial minority of terminal
patients experience irremediable pain during the dying process and are inca-
pable of receiving relief through modern medicine. In cases of irremediable
pain, competent, terminally ill adults must be allowed to pursue medical
improvement equally with non-terminal patients by seeking palliative care,
including palliation with both palliative and life-ending effects, such as phy-
sician-assisted suicide and euthanasia. To seek relief from pain is to exercise
one of the most basic instincts of self-preservation. Additionally, the right of
patients to determine the course of their own treatment is supported in case
law by the Supreme Court’s recognition of personal privacy. This Article
analyzes constitutional protections provided by the Fourteenth Amendment
over terminal patients’ right to seek palliative care and discusses the implica-
tions that these protections have concerning access to life-ending palliation
in cases of irremediable pain.

Kelsey Nicholas will graduate from the University of Mississippi School of Law in in 2019. She
would like to thank Prof. Larry J. Pittman for his guidance and encouragement throughout the
writing of this Article. I would also like to thank Prof. Matthew R. Hall for his dedication and
support to the Mississippi Law Journal through the Academic Legal Writing class, in which she
participated.
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Part I examines the Court’s evolving substantive due process standards
and gives an overview of case law in which the Court denied a constitutional
interest in death, thereby upholding the constitutionality of assisted suicide
statutes. The Court’s metamorphic due process analysis has become more
liberal with time, and now offers greater potential for recognizing of con-
stitutional interests previously rejected under stricter standards of the past.

Part II addresses access to palliative treatment as a fundamental right of
terminal patients with irremediable pain by applying the Court’s substantive
due process standard in Obergefell. This section also considers the Court’s
limitation on available palliation through the unconventional application of the
double-effect principle in Vacco v. Quill. It asserts that the Court improperly
used the principle to create a hairline differentiation between circumstances
in Vacco and Cruzan which, ultimately, resulted in an unnecessary departure
from legal precedent. Had the Court engaged in a more rigorous analysis of
the double-effect principle, it would have determined that the double-effect
principle has no place in legal analysis whatsoever, rendering the standard of
permissible palliation unwarranted.*

Part 11 asserts that assisted suicide statutes are unconstitutional under the
Equal Protection Clause. This section considers inconsistencies between legal
causation standards and the Court’s distinction between palliative measures
that cause death and those that merely hasten death. This mincing of terms
has been used to uphold assisted suicide statutes as the legal mechanism by
which similarly situated palliative physicians are selectively, and unfairly,
subjected to state prosecution.’

A. Background

The Fifth and Fourteenth Amendments of the U.S. Constitution contain the
Due Process Clauses. These clauses have two prongs: (1) a procedural prong,
which requires use of procedural safeguards before denying any person “life,
liberty or property,” and (2) a substantive prong, which protects individual
liberty from government deprivation, regardless of the procedural fairness
“unless the infringement is narrowly tailored to serve a compelling state
interest.”’

Protected liberties of the Due Process Clauses were originally limited to
those enumerated by the Fourteenth and Fifteenth Amendments, as well as
rights adopted through selective incorporation, a doctrine that “incorporate[d]
all of those guarantees of the Bill of Rights deemed to be fundamental.””®
However, substantive due process has since become a tool by which the Court
extends the Constitution’s protections to unenumerated liberty interests found
to be “so fundamental that [they] cannot be abridged absent a ‘compelling
state interest.””® Following the Court’s recognition of a liberty interest as a
fundamental right, the right is applied to the Fifth and Fourteenth Amend-
ments, effectively protecting it from federal and state infringement absent a
compelling state interest.'” This process has been used to recognize a myriad
of unenumerated rights, including the rights to marry,"" privacy,'? to have
children and direct their upbringing," the use of contraception,' to bodily
integrity,” to abortion,'® and to refuse unwanted medical treatment."”
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B. Glucksherg, Lawrence, and Obergefell: The Court’s Evolving Due
Process Analysis

The Court’s standard for recognizing fundamental rights has evolved over
time. Following allegations of governmental infringement on an asserted right,
the Court must determine if the liberty interest is fundamental, provided that
the asserted right is neither enumerated by the Constitution nor previously
recognized as fundamental.!®

In Washington v. Glucksberg, the Court clearly outlined its substantive due
process analysis, stating:

Our established method of substantive-due-process analysis has two
primary features: First, we have regularly observed that the Due Process
Clause specially protects those fundamental rights and liberties which
are, objectively, “deeply rooted in this Nation’s history and tradition,”
and “implicit in the concept of ordered liberty”, such that “neither
liberty not justice would exist if they were sacrificed]...]. Second, we
have required in substantive due-process cases, a “careful description”
of the asserted fundamental liberty interest."”

Since Glucksberg, the Court has applied more liberal due process standards,
which have resulted in the inclusion of rights previously denied under stricter
ones. One such example is the Court’s consideration of the constitutionality
of statutes criminalizing “homosexual sodomy.” This issue was originally
addressed in Bowers v. Hardwick, where the Court upheld these statutes by
analyzing the asserted right under the same due process standard later used
in Glucksberg. The Court concluded that “the Constitution does not confer
a fundamental right upon homosexuals to engage in sodomy” and it further
held that to claim the “right to engage in [sodomy] is ‘deeply rooted in this
Nation’s history and tradition’ or ‘implicit in the concept of ordered liberty’
is, at best, facetious.”?°

However, 17 years later, the Court revisited the same issue in Lawrence v.
Texas and overruled its former opinion, Bowers, stating:

To say that the issue in Bowers was simply the right to engage in cer-
tain sexual conduct demeans the claim the individual put forward.. .the
laws involved in Bowers and here are, to be sure, statutes that purport
to do no more than prohibit a particular sexual act. Their penalties and
purposes, though, have more far-reaching consequences, touch upon the
most private human conduct, sexual behavior, and in the most private
of places, the home.?

Re-examining the asserted liberty interest, the Court recognized the po-
tential for prejudice in considering the nation’s entire history, as was required
by the previous due process standard used in both Bowers and Glucksberg.**
Instead, the Court narrowed the historical consideration of due process, find-
ing that the “[n]ation’s laws and traditions in the past half century are most
relevant [because] they show an emerging awareness that liberty gives sub-
stantial protection to adult persons in deciding how to conduct their private
lives in matters pertaining to sex.”*
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While still utilizing the two-pronged framework of Bowers and Glucksberg,
the Lawrence opinion both narrowed the scope of U.S. history considered
and reframed the asserted right. As a result, rather than considering whether
the Constitution protected the right to engage in “homosexual sodomy” by
analyzing all United States history, the Court considered the right to privacy
in intimate relationships within the 50 years immediately prior to Lawrence.
In doing so, the Court determined that the right to sexual privacy and per-
sonal relationships was within “the respect the Constitution demands for the
autonomy of the person in making these choices.”**

However, several years after Lawrence, the Court liberalized its due process
test even further in Obergefell when addressing same-sex marriage. Rather
than expanding a previous standard, as it had in Lawrence, the Court devised
a new standard altogether, applying “reasoned judgment in identifying in-
terests of the person so fundamental that the state accord them its respect.”?
While not the focus of the due process analysis in Obergefell, the Court’s
prior emphasis on history was not thrown out of the proverbial window. The
Court again chose to further limit its consideration of history, holding that
“[h]istory and tradition guide and discipline [the due process] inquiry but do
not set its outer boundaries.”?® While the Obergefell Court found that due
process “has not been reduced to any formula,” indicating potential for future
shifts in due process, recent and significant refinements in substantive due
process have potential to enormously impact the merit of claims ~ denied
by the Court under stricter past standards.?’

C. Assisted Suicide Statutes and The Right to Die

To date, the United States Supreme Court has upheld the constitutional-
ity of assisted suicide statutes, most of which impose criminal liability for
physician-assisted suicide. This was illustrated by the unanimous 9-0 vote in
Washington v. Glucksberg, where the Court declined to extend substantive
due process to include the right to die.?® A similar decision was reached by
another 9-0 vote in Vacco v. Quill, where the Court declined to find that as-
sisted suicide statutes created unequal protection of laws by denying patients
the ability to end their lives through physician-assisted suicide while allowing
other patients to pursue death by discontinuing life-sustaining measures, such
as artificial ventilation.

One of the earliest cases sparking controversy over assisted suicide stat-
utes was Cruzan v. Missouri Department of Health. Following a devastating
car accident, Nancy Cruzan’s parents brought suit to facilitate the removal
of Cruzan’s artificial nutrition and hydration after physicians diagnosed her
vegetative state as permanent and without the possibility of recovery.? The
Court’s decision was guided heavily by reliance on the common law doctrine
of informed consent and it ultimately found a “particularized and intense
interest in self-determination in [the patient’s] choice of medical treatment.”*
This interest supported the ability of patients to refuse unwanted, although
lifesaving, treatment.’’ The Cruzans elected to end Nancy’s treatment and
she passed away days later.
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In Glucksberg, the respondents used the Cruzan opinion to assert that
“the general tradition of self-sovereignty” and “basic and intimate exercises
of personal autonomy” included the ability to receive physician-assisted
suicide.’> The Court rejected the right to die as a fundamental right, hold-
ing that the United States history of criminalizing and condemning suicide
revealed a strong tradition in preserving life.>* The Court further noted that
the informed consent doctrine was limited in function to allowing refusal of
treatment as a patient safeguard against medical battery; no such provision
was made to allow for election of treatment.>* This function, considered in
light of the prevalent societal disdain for suicide, ultimately allowed the Court
to distinguish Glucksberg from Cruzan.®

In Vacco v. Quill, the constitutionality of assisted-suicide statutes was
challenged again, this time under the Equal Protection Clause. The appel-
lants argued that assisted suicide statutes created unequal protection of laws
by imposing an undue burden on patients seeking death through physician-
assisted suicide or euthanasia, while allowing others to end their lives by re-
fusing life-saving treatment, as established by Cruzan. It was further asserted
that treatment refusal yielded the same result as physician-assisted suicide,
arguably defeating any purpose in distinguishing between treatment refusal
and administration of life-ending care.’® The Court rejected this argument,
drawing a causal distinction between death caused by the natural course of
the patient’s disease following treatment refusal and death caused by “lethal
medication prescribed by a physician.”*” The Court also considered differences
between the physician’s intent to relieve pain through traditional palliative
care, as opposed to the physician’s intent to end life in physician-assisted sui-
cide. In its attempt to create a bright line standard, the Court subtly employed
the double-effect principle as the standard for permissible palliative care, by
finding that “[jJust as a State may prohibit assisting suicide while permitting
patients to refuse unwanted lifesaving treatment, it may permit palliative care
related to that refusal, which may have the foreseen but unintended ‘double
effect” of hastening the patient’s death.”*

Under these landmark opinions, the Court has unambiguously held that
there is no right to die and has continually upheld the constitutionality of
assisted suicide statutes. However, the Court has yet to consider the role of
life-ending care as purely palliative medical treatment to terminal patients
with intractable pain.

Il. Substantive Due Process And Palliative Care

The ability of terminal patients to seek palliative care is a fundamental
right supported by United States history, the Court’s respect for privacy in
medical decision-making, and the reasoned judgment standard prescribed in
Obergefell. The Supreme Court has yet to address terminal patients’ rights
to access palliation, and such a claim could serve as a potentially viable
vehicle by which terminal patients could receive access to life-ending pal-
liative measures, such as physician-assisted suicide and euthanasia, in cases
of unbearable suffering.
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It has been said that “[n]o right is held more sacred, or is more carefully
guarded by the common law, than the right of every individual to be in pos-
session and control of his own person, free from all restraint or interference
of others, unless by clear and unquestionable authority of law.”** The ability
of individuals to exercise discretion in choosing their course of medically
appropriate treatment goes to the very core of personal autonomy in Ameri-
can jurisprudence. Patient discretion also rings in the doctrine of informed
consent, which protects the belief that every person of “adult years and sound
mind, has [the] right to determine what shall be done with his own body.”™’
This well-established respect for bodily autonomy permeates many legal
disciplines, including tort law, criminal procedure, and constitutional law.*!
The Court’s expanding recognition of personal privacy, as illustrated by cases
like Griswold and Roe, has lent itself to an evolving dialogue regarding ethics
in the medical field and the role of patient discretion in medical treatment.
Similarly, in recent years, federal and state legislatures have recognized and
mirrored the Court’s respect for personal discretion and privacy in healthcare
by increasing access to healthcare and implementing legislation that promotes
deference to the discretion of terminal patients in choosing their final course
of treatment.

A. The History and Tradition of Privacy as Support for Patient
Discretion in Palliative Treatment

Palliative care is a necessary and established facet of medical treatment.
Since the right to determine what occurs to one’s body is the foundation of
personal privacy, patient discretion in choosing palliation methods should
be regarded with the same respect as patient discretion in choosing curative
treatment.

The right to privacy evolved from cases like Griswold v. Connecticut,
where the Court found privacy to be “no less important than any other right
carefully and particularly reserved to the people.™ Griswold, in striking
down statutes prohibiting use of contraceptives by married couples, forbids
government interference with the “privacies of life,” or decisions so personal
and intimate in nature that government interference amounts to an undue
invasion of privacy.®

Also, in Roe v. Wade, the Court greatly expanded privacy rights, finding
that personal privacy was broad enough to encompass a woman’s decision to
terminate her pregnancy, thereby greatly limiting government interference
with these decisions.** American jurisprudence took an enormous step forward
in its consideration of bodily autonomy when the Roe Court emphasized the
importance of self-governance by weighing the personal privacy of expectant
mothers against state interests with potential to infringe such privacy.* In
support of its holding, the Court stated:

This right of privacy, whether it be founded in the Fourteenth Amend-
ment’s concept of personal liberty and restrictions upon state action, as
we feel it is, or, as the District Court determined, in the Ninth Amend-
ment’s reservation of rights to the people, is broad enough to encompass
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a woman’s decision whether or not to terminate her pregnancy. The
detriment that the State would impose upon the pregnant woman by
denying this choice altogether is apparent.*®

Along the same lines, in Planned Parenthood of Southeastern Pennsylvania
v. Casey, the Court further recognized that “urgent claims of the woman to
retain the ultimate control over her destiny and her body [are] claims implicit
in the meaning of liberty.””” These cases, along with others, such as Rochin,
suggest that personal privacy includes self-governance in determining what
shall or shall not occur with one’s own body. Certainly, personal privacy is
broad enough to encompass patient discretion in choosing medically neces-
sary palliation.*

In addition to case law, the U.S. legislature has also emphasized the impor-
tance of medical treatment and palliative care by facilitating access to public
healthcare and upholding the right of individuals to seek medical treatment,
including palliative care. In 1986, Congress passed the Emergency Medical
Treatment and Active Labor Act (EMTALA), which explicitly imposed a
duty on public and private hospitals to provide medical care to individuals
in emergency situations.* EMTALA was created as an effort to facilitate
access to emergency and post-emergency medical care for all, including the
indigent and uninsured.’® Given the fact that the medical field’s “first prior-
ity is to minimize the patient’s pain,” the legislature, by mandating medical
treatment, also mandates pain treatment when it is present in patients.’' The
fact that the legislature does not distinguish between palliative and curative
treatment evidences the importance of both in patient healthcare and indicates
that both aspects of medical treatment should receive equal respect in regards
to patient decision-making.

Additionally, beginning in 1994, the American Medical Association began
to support free clinics as an “established component of the health system” in
providing non-emergency care to the public.> These clinics operate to cure
and alleviate pain occurring with non-emergency conditions. A 2010 survey
conducted by the National Institutes of Health found that there were 1,007
free clinics operating in 49 states and the District of Columbia, providing
approximately 1.8 million individuals with medical care.>* Of these, approxi-
mately 41.7% received government funding, evidencing the importance of
healthcare, both curative and palliative, to the legislature.**

And lastly, the most overt legislative support for palliative care occurred
in 2001 when Congress declared that the calendar decade beginning January
1, 2001 would mark the Decade of Pain Control and Research.> In brand-
ing a decade with this title, the legislature engaged in efforts to raise public
awareness of pain control and further facilitate research in the field of pal-
liative medicine.

In sum, even the most cursory review of the past half century in the United
States illustrates not only the importance of patient discretion as a part of
personal privacy in making medical decisions, but also the important role
that palliative care plays in the medical field. The legislature, by mandating
medical treatment in emergency situations, funding non-emergency care, and
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declaring the importance of palliative research, recognizes and emphasizes
the importance of palliative care in patients’ lives.

B. Palliative Care Under the Obergefell Due Process Standard

Under the Obergefell due process standard, terminal patients have a fun-
damental right to access palliation, including life-ending palliative treatment
such as physician-assisted suicide and euthanasia, when medically appropriate.
By applying reasoned judgment, and using United States history as a guide
to determine the societal worth of an interest, the Obergefell Court adopted
a more comprehensive due process analysis than those used previously in
Glucksberg or Lawrence.™ In light of the Court’s and legislature’s support
for informed consent and personal privacy, an exercise of reasoned judgment
must conclude that interests of terminal patients in palliative care require
individualized respect from states, thereby rendering it a fundamental right.>’

In Obergefell, the Court found that the right to marriage was fundamental
regardless of the genders of the marriage participants. In reaching its con-
clusion, the Court considered “individual autonomy” established from case
law, like Lawrence, where choices regarding personal relationships “shape
an individual’s destiny” and, as such, are exempt from government interfer-
ence.’® Additionally, the right to marry was found to be the quintessential
support for two-person unions unrivaled in the importance of promoting the
intimate association of committed individuals.*® The right of marriage “thus
dignifies couples who wish to define themselves by their commitment to each
other.”®® The Obergefell Court noted that familial union greatly benefits the
home environment for “related rights of childrearing, procreation, and educa-
tion.”®! And finally, marriage was found to exist as the capstone of society’s
structure since, through the vows provided between couples, a bilateral benefit
is created whereby the union supports familial structure, and society, in turn,
nourishes the union by providing marital benefits in fields such as taxation,
property rights, adoption rights, births and death certifications.*

Similar to the societal benefits stemming from the institution of marriage,
as discussed in Obergefell, society also receives a series of benefits from pal-
liative care.® Pain, as a first indicator of illness, facilitates both treatment to
alleviate distress and an inquiry into the patient’s health, furthering detection
and treatment of underlying illnesses. Pain treatment can assist in monitoring
potential public health concerns and, ultimately, assist in fostering a healthier
population, both of which are critical to the function and resulting prosperity
of any given society. Lastly, and most importantly for the purposes of this
Article, pain treatment relieves pain and suffering at the individual level for
those enduring distressing conditions. Because palliative care is the only
form of medical benefit available to terminal patients, an exercise of reasoned
judgment should find that palliation is a fundamental right that should be af-
forded to the terminally ill.%

1. Maritime Law lllustrates the Modern Legal View of Palliation as

Vital Medical Treatment

In recent years, modern medicine has increasingly recognized palliative
treatment as an invaluable specialty field, necessary to alleviate the suffering



108 national lawyers guild review

of many. Somewhat surprisingly, maritime law has mirrored the evolving
perception of palliative care as crucial treatment through the doctrine of
maintenance and cure. This doctrine imposes liability on shipowners to pay
for medical care of sailors who become injured or ill in the scope of their
employment with a vessel.®* Liability continues until the sailor’s maximum
medical benefit, or “cure”, has been reached.®

Maintenance and cure first arose under the Laws of Oleron in 1154.97 Articles
VIand VII of the Laws provide:

[If] . . . any of the ship’s company be in the service of the ship, and thereby
happen to be wounded or otherwise hurt, in that case they shall be cured
and provided for at the costs and charges of the said ship. If it happens that
sickness seizes on any one of the mariners, while in the service of the ship,
the master ought to set him ashore, to provide lodging and candlelight for
him . . . hire a woman to attend him, and likewise to afford him such diet as
is usual in the ship. . . %

This doctrine was carried forward through history by maritime tradition
and common law until it was formally recognized by Court in Harden v.
Gordon, approximately 670 years after the doctrine’s conception.® To date,
maintenance and cure still imposes a legal duty on shipowners to care for an
injured sailor “from the onset of the seaman’s illness or injury until the point
at which he is cured.””

Maritime law has struggled to determine when the maximum medical
benefit, or “cure,” occurs and shipowner liability ends, particularly when
injuries result in chronic conditions. Traditionally, pain management and
medical treatment were considered entirely separate under maintenance and
cure, relieving shipowners from a duty to pay for palliative care since there
was no curative benefit.”! However, in 2010, the Eastern District of New York
abandoned the traditional standard, stating: “[i]t is time to reconsider the old
rule, now out of the main stream of medical practice.””> While noting that
the “Supreme Court has not squarely addressed the issue of whether ‘cure’
encompasses palliative care,”” the Haney court noted that “[n]ew theories
on medical treatment for pain relief [create] an evolving sense of the impor-
tance to doctors and patients of well-being and quality of life issues, [and]
include pain management. Palliative care is now encompassed in the notion
of recovery and maximum improvement.””™

Haney, while representing a minority of courts accepting palliative care as
medical improvement under maintenance and cure, is congruent with chang-
ing healthcare philosophy, which has abandoned its former “cure at all costs
approach” to medicine.”” Rather, Haney mirrors the sentiments of today’s
medical professionals, such as Dr. Peter Selwyn, M.D., a palliative expert
at the Albert Einstein College of Medicine, who finds intrinsic value in the
medical benefit provided to patients through palliative care.”® Furthermore,
the Haney court’s analysis of the relationship between palliative care and the
medical profession clearly depicts palliative care as treatment with an integral
role in modern medicine.
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Firstly, the Haney court considered the prominence of palliative programs in
hospitals. The prevalence of palliative programs in state and private hospitals
evidences the necessity of the palliation in treating patients and promoting
an enhanced quality of life.

Secondly, the court considered the “sense of the importance to doctors and
patients of well-being and quality of life issues, includ[ing] pain manage-
ment.””” This progressive focus on palliation has compelled research and the
discovery of “new theories on medical treatment for pain relief.”’® Increased
“advocacy, research and training in the field” has encouraged greater special-
ization of palliative medicine.”” One example of specialization can be seen by
the formation of institutions that actively support and promote the palliative
field, such as American Academy of Pain Medicine (AAPM), an association
dedicated to representing palliative physicians.’® As previously discussed,
the U.S. legislature has also passed measures with similar effects, promoting
awareness and fostering research efforts in palliative care.?!

Lastly, the court noted the importance of pain in diagnostics, citing the
common practice of measuring patients’ pain in medical assessments, along
with temperature, pulse, and blood pressure.® The court found that measuring
pain as a standard medical practice including pain recognition and manage-
ment served as one of the most important considerations in administering
treatment.® Based on the court’s analysis, palliative care is a vital part of
medical treatment and should be considered a medical benefit to the same
extent as curative treatment.?*

2. Palliative Care as a Medical Benefit

Although at one time it was considered tangential to the goals of curative
treatment, in recent years, the medical field has actively brought palliative
care into the fold of medical treatment.* Increasing awareness and inclusion
of palliative care as an integral part of the medical field largely stems from
the medical profession’s abandonment of the “cure at all costs” approach.’¢
This former treatment approach fostered the idea that palliative care was
exclusive of medical treatment because it did not promote a curative func-
tion. Because palliation did not provide a curative benefit, it was originally
stigmatized by the misconception that it was a “giving up” measure, provided
as an afterthought once the physician abandoned hope of providing a medical
benefit to the patient.®’

However, in recent years, the medical field has adopted a more compas-
sionate “‘do everything’ philosophy” towards palliation, which has fostered
“focused attempts to study end-of-life care and identify appropriate policies
and procedures for providing palliative care.”®® This modern philosophy has
been mirrored in legislative efforts to garner support and raise awareness of
palliative treatment. Such efforts have resulted in increasing recognition of
palliation’s value in treating illnesses where the incurable nature of a disease
causes patient distress and requires aggressive end-of-life care. For terminal
patients, such treatment is a profound medical benefit because palliation
“stands alone as the care for the patient who has been diagnosed with a [...]
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terminal condition and for whom curative treatment is no longer the goal of
care.”® While previously recognized as a “‘component of medical treatment,”
the role of palliative care as a formal and vital measure of medical treatment
continues to become more pronounced.”

The inability of medicine to treat incurable diseases, such as cancer and
AIDS, has particularly promoted palliative care in last half century.” Dr. Sel-
wyn recognizes the importance of evolving perceptions of palliative treatment
in his extensive work with AIDs, stating: “[I]t took a disease we could not
cure to teach us the true meaning of healing. Without knowing it, we became
experts in palliative care.”?? Palliative treatment has evolved into a specialty
field that touches patients receiving care in almost every medical discipline.
While the ability to cure is not always possible, the ability to provide medical
improvement to every patient is possible, even for the terminally ill. Terminal
patients have as great an interest in receiving medical care through palliation
as patients receiving curative treatment, and so terminal patients must be al-
lowed to exercise their own discretion in determining what course of palliation
they will pursue. This discretion extends to a patient’s election for life-ending
palliation when intractable pain makes death medically appropriate.

3. The Right to Try: The Most Recent Demand for Patient Discretion in
Terminal Care

The Right To Try movement is the most recent supporting discretion of
terminal patients in choosing end-of-life treatment. This campaign was first
sparked when Abigail Burroughs and her family faced off with the Food and
Drug Administration (FDA) in their attempts to obtain access to Erbitux,
an investigational drug that was, at the time, in the early stages of clinical
testing.”® In her two-year fight with squamous cell carcinoma, Burroughs
exhausted all forms of treatment and was advised by her primary physician
at Johns Hopkins Hospital to petition for access to Erbitux, a drug he believed
had a significant chance of saving her life.** Her petition never came to frui-
tion and, following Abigail’s death, the Abigail Alliance for Better Access to
Developmental Drugs was formed to raise awareness and garner support for
compassionate use of investigational drugs by the terminally ill.”

In 20006, the Alliance brought a lawsuit against the FDA, alleging govern-
ment infringement on terminal patients’ constitutional right to investigational
drug access.”® A 3-judge panel of the D.C. Circuit held:

[Wlhere there are no alternative government-approved treatment options, a
terminally ill, mentally competent adult patient’s informed access to poten-
tially life-saving investigational drugs determined by the FDA after Phase
I to be sufficiently safe for expanded human trial warrants protection under
the Due Process Clause.”’

Ultimately, the panel’s decision was overturned upon rehearing, but the
Right to Try movement continued to lobby its cause and eventually gained
notice from a multitude of state legislatures and the Goldwater Institute, a non-
profit organization that drafted a model bill for the Right To Try campaign.”
To date, 38 states have passed Right to Try legislation.”” In August 2017, the
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U.S. Senate unanimously passed the Right to Try Act, which Senator Johnson
of Wisconsin argued to be the instrument of change requested by “thousands
of patients and their families[,...]to advocate for their personal freedom [and]
their personal liberty.”'%

The overwhelming state and federal support for Right to Try legislation
illustrates national support for patient discretion in end-of-life care. Many
investigational drugs are inherently dangerous and yield devastating side
effects with extremely low success rates.!”! However, despite the dangerous
nature and probability of horrific side effects, federal and state legislatures
still support efforts to offer terminal patients greater self-determination,
acknowledging the overarching right of patient discretion in evaluating
treatment risks and benefits.!”> While the compassionate use of experimental
drugs is an effort to prolong life, the same respect given to patients who wish
to continue fighting their disease should be given to patients who determine
that their fight is over, particularly when these individuals exist in a state of
irremediable pain. Terminal patients whose pain cannot be managed must
be allowed to engage in the same self-determination afforded by the Right
to Try when life-ending palliation is medically appropriate and requested by
the patient as a palliative measure.

C. Assisted Suicide Statutes Violate Due Process by Infringing
Terminal Patients’ Ability to Receive Palliation

The U.S. Supreme Court has only considered the constitutionality of as-
sisted suicide statutes as an infringement on the right to die. While the Court
has declined to find a fundamental right to receive physician-assisted suicide,
two Justices have made clear that patients have a constitutionally cognizable
interest in seeking pain relief. Further, the concurring opinions of Glucksberg
and Vacco imply that the Fourteenth Amendment does make room for con-
stitutional claims against statutes which compel patients to undergo physical
pain by denying them appropriate treatment. To date, the Court has yet to
explicitly address the constitutionality of assisted suicide statutes as a bar to
the receipt of legitimate palliative treatment.

1. Life-Ending Care is Palliative when Patient Pain is Irremediable

By definition, terminal illnesses are those which are unresponsive to cura-
tive treatment.'” However, as previously discussed, terminal patients can still
benefit through palliation and have a constitutionally cognizable interest in
receiving such care. In Glucksberg and Vacco, Justice O’Connor’s concurring
opinion recognizes the potential of future constitutional claims in palliative
care. She states:

[A] patient who is suffering from a terminal illness and who is experiencing
great pain has no legal barriers to obtaining medication, from qualified physi-
cians, to alleviate that suffering, even to the point of causing unconsciousness
and hastening death.... There is no need to address the question whether suffer-
ing patients have a constitutionally cognizable interest in obtaining relief from
the suffering they may experience... there is no dispute that dying patients...
can obtain palliative care, even when doing so would hasten their deaths.*
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Justice O’Connor’s opinion, while prematurely finding no legal barrier to
patients’ receipt of palliative medicine, is congruent with the medical field in
recognizing pain relief as the patient’s highest priority. She explicitly refer-
ences an undisputed right of patients to seek such relief, even to the point of
unconsciousness or death.'” Similarly to Justice O’Connor, Justice Stevens
more overtly foreshadowed the potential for future constitutional claims by
terminal patients when he noted “[t]he avoidance of severe physical pain would
have to constitute an essential part of any successful claimant because ... the
laws before us do not force a dying person to undergo that kind of pain.”1%

In both opinions, Justices O’Connor and Stevens address hypothetical
circumstances where patients are barred from receiving necessary pain
relief. Such circumstances were not present in Glucksberg or Vacco, where
these opinions appear. In finding that assisted-suicide statutes did not require
patients to endure pain, Justice Stevens and Justice O’Connor relied on the
Court’s discussion of terminal sedation - the most advanced form of palliative
care where the patient is kept sedated until death occurs from the underly-
ing disease agent.'”” However, recent studies have shown that a significant
minority of patients continue to suffer even under terminal sedation. Because
of the newly discovered insufficiencies of terminal sedation, assisted suicide
statutes do, in some cases, force patients to undergo pain where terminal
sedation is ineffective and life-ending care is prohibited.'® Given this new
evidence, Justice Stevens’s opinion indicates that the time is ripe to reconsider
the constitutional interests of terminal patients in life-ending palliation to
facilitate the “avoidance of severe physical pain.”'%

2. Access to Palliation is a Fundamental Right That Encompasses
Life-Ending Care When Patient Pain is Irremediable

The Glucksberg and Vacco concurrences and the modern due process
standard, as established by Obergefell, indicate the fundamental nature of
terminal patients’ ability to determine the palliation they receive when pain is
unbearable.""” If this right is fundamental, as case law suggests, then statutes
prohibiting terminal patients in irremediable pain from receiving adequate
palliation are unconstitutional.

Currently, many states have assisted suicide statutes which prohibit terminal
patients from receiving physician-assisted suicide or euthanasia, even when
requested as palliative measures by mentally competent adults awaiting certain
death. However, when specific patient criteria are met, death can be consid-
ered the “only [medical] intervention that can accomplish the stated goals of
treatment.”!"! In such cases, and when requested by patients, the administra-
tion of life-ending palliation becomes a medically appropriate mechanism
for ending intractable suffering.!'” Assisted suicide statutes create a legal
barrier, or undue burden, to palliation that is necessary to prevent unbearable
suffering in a significant minority of patients. By creating an undue burden
on the ability of these individuals to receive palliative care, assisted suicide
statutes infringe on dying patients’ constitutional guarantees of due process.
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3. The Supreme Court Incorrectly Limited Availability of Palliation by
Asserting the Double-Effect Principle in Vacco v. Quill

In Vacco, the Supreme Court upheld the constitutionality of assisted sui-
cide statutes by applying the double-effect principle, a philosophical concept
utilized by the Court only once in the history of American jurisprudence.'
The double-effect principle pardons acts committed when a negative conse-
quence is foreseeable, but unintended.'* With respect to palliative care, the
double-effect principle only permits palliation where death is a foreseeable,
but unintended, consequence. This requirement entirely prohibits administra-
tion of life-ending care, such as physician-assisted suicide and euthanasia. By
using this principle as a mechanism to bar life-ending care, the Court also
barred use of these measures as palliation in cases where pain is untreatable.
To justify this unconventional application of non-legal doctrine, the Court
stated, “just as a State may prohibit assisting suicide while permitting patients
to refuse unwanted lifesaving treatment, it may permit palliative care related
to that refusal, which may have the foreseen but unintended ‘double effect’
of hastening the patient’s death.”'"

The Court’s discussion of the double-effect principle is a minute portion of
the Vacco opinion; however, since Vacco, this principle has echoed throughout
state and federal courts in subsequent challenges of assisted-suicide statutes.
Lower courts have interpreted the principle as a concrete standard set by the
Courtand now apply it as such.''® The Court’s unprecedented use of the double-
effect in Vacco is inappropriate because legal principles, such as justification
and proximate cause, are the mechanisms used to impose and limit defendant
liability in law. Because well-established legal principles exist to address the
same issue, use of the double-effect principle constitutes a divergence from
legal precedent into philosophical doctrine, a maneuver which changed the
outcome of the case.

Application of the double-effect principle materially affected the Court’s
analysis in Vacco. The double-effect principle has been described as an “ob-
scure, ambiguous, and controversial artifact of medieval Catholic theology”
that offers “little direct effect on legal analysis.”!!” Discrepancies between
double-effect and legal causation principles are best seen when illustrated in
a self-defense hypothetical. In self-defense, the double-effect principle states
that, while harm to an assailant is foreseeable, the victim’s acts only intend
self-preservation, not harm to his attacker.!® However, when applying a legal
approach, the analysis of self-defense is very different. A legal analysis as-
sumes that the victim intentionally harms his assailant in order to impede the
initial attack because “the law presumes that a person intends the necessary
and natural consequences of his acts.”'"”

Self-defense is a widely-accepted affirmative defense, meaning the victim’s
acts in harming the assailant are still a violation of the law, but the acts are
justified by the circumstances.'?° Put another way, if a victim Kkills an assail-
ant in self-defense, the victim’s acts establish liability for crimes of murder
or manslaughter, but the victim’s conduct is considered justified when there
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is an “adequate triggering condition that prompted [the victim] to violate the
letter of the law,” such as the assailant’s initial attack.'!

Unlike the double-effect principle, which separates foreseeability and intent,
the law examines intent in light of the foreseeability of consequences, and
presumes that a person’s conduct becomes intentional once the individual
becomes aware of likely consequences and acts anyway.'*> After all, if a
consequence is foreseeable, the person who foresees the likely effect and acts
in a manner that brings about the effect does so “knowingly with respect to a
material offense.”?* The following hypothetical situation further illustrates
the relationship of legal foreseeability and intent:

Person A is throwing rocks that land approximately 20 feet away from him.
Person B, is 30 feet away from A and begins walking towards A. As B draws
closer to A, the risk of hitting B with a rock increases and, when B is 20 feet
away, A knows that if he throws another rock, it will almost certainly hit B. If
A chooses to throw another rock, his conduct in hitting B with a rock is inten-
tional because A foresaw the almost certain consequence and acted anyway.

The double-effect principle does not comport with legal culpability stan-
dards. Under the double-effect, terminal patients with intractable pain are
incapable of receiving pain alleviation through treatment where death is
foreseen and considered a treatment goal.

By using the double-effect principle to prohibit palliation where death is
both foreseeable and intended, the Court assumes that pain relief and death are
mutually exclusive objectives. However, they are not; where all other measures
fail, the end of life is a palliative mechanism which brings a definite end to
intolerable suffering. In some cases, terminal patients experience immense
and unmanageable suffering in the dying process, even when receiving the
most aggressive forms of palliative care available. Terminal sedation is largely
considered the most advanced form of palliative care and was asserted by
the Glucksberg Court as a solution to irremediable pain.'”* However, since
1997, several investigations have yielded data indicating that a “large minor-
ity” of patients continue to feel pain during their final days under terminal
sedation.'”® The degree of unreliability associated with this procedure, with
evidence suggesting that up to 10% of patients continue experiencing pain,
causes many patients to reject terminal sedation as a treatment option to
unmanageable pain.'?® Put plainly, despite excellent and aggressive pallia-
tive care, “some patients suffer tremendously during the dying process.”'?’
When all other measures fail, the medical field views life-ending palliation
as medically and ethically appropriate.'” Specifically, four criteria must be
met before life-ending palliation may be considered a potential treatment
option. These include:

(1) The patient and provider determine that relief of suffering is the most ap-
propriate primary goal of treatment; (2) the patient is suffering unbearably;
(3) optimal palliative treatment has been employed and has failed to reduce
the patient’s suffering to a level that is bearable; and (4) the patient’s suffering
will end upon her death.'”
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The Court’s assertion of the double-effect principle eliminates the possibility
of life-ending palliation regardless of the suffering of the patient, even where
the medical field determines life-ending care to be medically appropriate. In
blindly invoking this principle, the Court disregards humanistic frailty and
necessity of mercy in the dying process. By enforcing a standard that requires
the absolute preservation of life without considering the devastating effect such
a standard has on suffering patients, the Court discounts the entire purpose
of palliative care-to relieve suffering through medically appropriate methods
that reflect the patient’s wishes. Denying this treatment denies dying patients
pain relief and robs them of basic human dignity in their final days.

lil. Equal Protection And Palliative Care

To date, the Court has considered the right of terminal patients to seek life-
ending palliation through physician-assisted suicide under both the Due Pro-
cess Clause and the Equal Protection Clause of the Fourteenth Amendment.'3

In both Glucksberg and Vacco, the Court briefly distinguished physician
conduct that causes death and establishes homicide liability, from conduct
which merely hastens death and is exempt from liability."””! However, admin-
istration of almost every form of palliative care to terminal patients hastens
death, given the weakened state of the body and high potency of the medica-
tion. Based on legal causation, palliation that hastens death, even through
measures as commonplace as a morphine drip, is sufficient to establish homi-
cide liability. Because all forms of palliative care hasten death to some extent
in terminal patients, palliative physicians of terminal patients are similarly
situated. Consequently, use of assisted suicide statutes for targeted prosecu-
tion of only physicians administering life-ending palliation is a violation of
the Equal Protection Clause.

Finally, where the Court declines to find statutes unconstitutional per se,
statutes may still violate the Constitution if used in an unconstitutional man-
ner. Using assisted suicide statutes to prohibit terminal patients from receiv-
ing life-ending palliation, when medically appropriate, is an unconstitutional
application of assisted suicide statutes.

A. Assisted Suicide Statutes Violate the Equal Protection Clause
by Facilitating Discriminatory Prosecution of Similarly Situated
Physicians

The Equal Protection Clause of the Fourteenth Amendment requires state
governments to treat similarly situated persons in a like manner.'* Nearly
every form of palliation in terminal patients satisfies causal standards of
homicide liability by hastening death to some extent. Accordingly, assisted
suicide statutes should treat all palliative physicians in the same manner,
rather than facilitating selective prosecution of physicians administering
physician-assisted suicide or euthanasia. Such discriminatory treatment of
palliative physicians is not rationally related to a legitimate state interest.
Previously asserted state interests, such as concern for medical integrity,
are neither concrete nor particularized concerns sufficient to allow assisted
suicide statutes to prosecute physicians in a discriminatory manner. Rather,
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these interests are speculative and, as such, are not of greater importance than
interests of physicians in receiving the equal protection of laws.

1. Selective Prosecution of Similarly Situated Palliative Physicians

The unfortunate reality of palliation in terminal patients is that, regardless
of a physician’s intent, the introduction of high-potency pain medication into a
dying body hastens death, whether the administration is through a morphine
drip or euthanasia. At common law, acts that hasten death are sufficient to
establish homicide liability. Because the causal effects of most forms of pal-
liation are the same, the Equal Protective Clause requires like treatment of
all forms of medically appropriate palliative care for the terminally ill. The
Equal Protection Clause prohibits states from prosecuting physicians for
life-ending palliation while excusing other forms of palliation that support
the same liability.

i) “Hastening” v. “Causing” Death

In Vacco, the Court engaged in a causation analysis and ultimately held
that permissible care extended only to treatments that alleviated pain while
hastening, but not causing, death.'® The Court’s rationale directly contradicts
common law causation principles, which have held that acts that hasten or
cause death are sufficient to establish homicide liability. Therefore, the Court’s
distinction in Vacco is a legal fiction.

As early as 1856, courts have held that “acts which hasten the death...may
be laid...as the sole cause of [death].”'** Put another way, individuals who
cause harm that hastens another’s death, without solely causing it, are liable
for the death. In reaching this holding, one court candidly noted that murder
itself does nothing more than hasten death, “bring[ing] it about sooner than
the laws of nature would themselves have brought about if there had been no
interference by criminal agency.”'*® Where forces act concurrently to cause
death, any conduct that hastens or contributes, even slightly, to the death is
considered a cause of death.'* In 2002, the Supreme Court of New Mexico,
during a felony-murder case, held:

In cases where death results from multiple causes, an individual may be a legal
cause of death even though other significant causes significantly contributed
to the cause of death. Thus, even if the victim is at “death’s door,” a defendant
is liable for the victim’s death if his act hastens the victim’s death.!’’

By hastening death, a person can be a legal cause of death, even when
other causes contribute far more significantly to the death.”® Causation in
criminal law does not require a defendant’s conduct to be the sole cause of
the outcome to support conviction, nor does law excuse conduct which only
hastens the damage.'®

ii) Based on Legal Causation, All Palliative Physicians Are Similarly
Situated Under the Equal Protection Clause

Causation sufficient to support homicide liability is established in almost
every aspect of palliation for the terminally ill. In these circumstances,
two forces actively work towards ending the patient’s life: (1) the patient’s
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disease; and (2) the high dosage of pain medication administered, usually
in increasing strength as the patient’s condition worsens. Where unbearable
pain requires a terminal patient to receive morphine in doses “to the point of
causing unconsciousness or hastening death,” the physician’s administration
of medicine bears a relationship to the patient’s death sufficient enough to
attribute the patient’s demise to the physician’s acts.'® The physician’s acts are
sufficient to support homicide liability because the acts hasten the patient’s
death; however, the physician’s acts are also considered justifiable to society
as humane and necessary medical treatment.

Life-ending palliation is also humane medical treatment when requested
by the dying whose suffering cannot be eased. However, under assisted sui-
cide statutes, physicians undertaking the administration of these treatments
are subjected to criminal liability that other palliative physicians, who also
hasten death in terminal patients, are not. This is a blatant violation of the
Equal Protection Clause. The equal protection of laws prohibits discrimina-
tory prosecution of physicians administering life-ending care. In the same
way that the law does not prosecute the doctor who starts a morphine drip,
those who alleviate unmanageable suffering through life-ending palliation
requested by a patient should not be subjected to criminal liability when their
acts are medically appropriate.

2. State Interests in Upholding Assisted Suicide Statutes
i) The “Slippery Slope”

In the absence of a suspect class, the Court applies a rational basis test to
determine the presence of unconstitutional discrimination under the Equal
Protection Clause. Under the rational basis test, a state overcomes allegations
of discrimination by illustrating that the alleged discrimination bears “a ra-
tional relationship to a legitimate governmental purpose.”'*!

The most frequently asserted state interest has been the fear that a “slip-
pery slope” will lead to undue pressure on terminal patients to end their lives
through physician-assisted suicide and euthanasia.'*> However, this concern is
unfounded and entirely speculative. In all systems that rely in part on human
discretion, there is always potential for abuse. One such example is organ
donation. Studies have shown that a significant percentage of Americans feel
that organ donation creates potential for abuse of discretion by medical profes-
sionals in forfeiting the lives of organ donors sooner than non-donors.'** While
abuse of discretion could just as easily occur in organ donation as it could in
palliation, the medical field hinges upon physician discretion and guidance.

Physicians exercise discretion in every aspect of medicine from discharging
patients to forming prognoses, and there will always be potential for abuse
and error in these decisions. No discretionary system can guarantee perfect
results, but concrete interests in alleviating patient pain should command
greater regard than unfounded fears of abuse. Mere possibilities cannot
paralyze the judiciary into ignoring the fundamental rights of the suffering.

Furthermore, many scholars feel the theoretical, slippery slope argument
is overplayed and abstract.'** When engaging in rational decision-making, all
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patients weigh many factors and consider the appropriate value of each factor.
In weighing these factors, a patient attaches an appropriate normative value to
the factor based on their own life experiences and ideals.'* Although different
patients decide on different courses of action, logic suggests that all patients,
even when from a variety of backgrounds and economic classifications, make
healthcare decisions by using similar reasoning.!*®

Finally, states that have passed legislation allowing life-ending palliation
have not seen abuse-indicative correlations between the passage of these laws
and the death rates of underprivileged groups.'*’ In Oregon, data showed that
the abuse of discretion predictions were “unfounded and that the option of
aid in dying [had] not been unwillingly forced upon those who are poor, un-
educated, uninsured, or otherwise disadvantaged.”*® It should be presumed
that physicians will continue to uphold their patient-physician duty even when
treating unmanageable pain in new ways. The fact that abuse is always possible
does not require the judiciary to adopt the bleakest possible view of humanity
by assuming that every person capable of working evil will inevitably work
such evil. The notion that a statute is the only measure preventing palliative
doctors from becoming angels of death, ending lives without ethical guidelines
or criteria, is absurd.

ii) Maintaining Integrity of the Medical Profession

Concern for the integrity of the medical profession was also asserted in
Vacco and the Court agreed that New York had a state interest in maintain-
ing physicians in their role as “patients’ healers.”* Once again, the Court
did not recognize the unfortunate reality that not all patients can be healed.
However, all patients are capable of receiving the diligent attention of their
physician, regardless of whether the physician is administering a medical
benefit through curative or palliative treatment.

Fear of degradation of the medical profession’s integrity is entirely specula-
tive and nothing more than a re-packaging of the slippery slope argument,
which has been disproven in states allowing physician-assisted suicide and eu-
thanasia.'®® This assertion suggests that availability of new medical procedures
capable of limiting excessive suffering will somehow relieve physicians of
the duty they feel in ensuring that their patients receive treatment both proper
and congruent with the patient’s wishes. Terminal patients with intractable
pain exist in a painful, desiccated state until death, a process which, argu-
ably, offends a physician’s duty to the patient more than the end of life. By
prohibiting life-ending care, the Court blindly imposes a duty on physicians
to engage in the absolute preservation of life without giving adequate regard
to terminal patients’ ability to receive medical benefit through palliation or
determine for themselves the treatment course they wish to pursue.

Additionally, the integrity of the medical field could potentially benefit from
increased honesty and clarity that comes with allowing physicians to openly
discuss a patient’s expressed desire to receive life-ending palliation, rather
than treating the subject as taboo."! The preservation of life does not support
the medical field’s integrity where it denies a terminal patient’s wishes as they
slowly and painfully drift towards death. These practices do not promote medi-
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cal integrity; rather, this is the systematic siphoning of mercy out of medicine.

B. Preventing Life-Ending Palliation is an Unconstitutional Application
of Assisted Suicide Statutes

Currently, assisted suicide statutes are used to prevent the administration
of life-ending measures to terminal patients. In his concurring Glucksberg
opinion, Justice Stevens used the “morality, legality and practicality of capital
punishment” to draw similarities between the constitutionality of physician-
assisted suicide and capital punishment statutes.!>? He notes that, while capital
punishment statutes are not inherently unconstitutional, the Court has found
some applications of these statutes to be so. >3 Justice Stevens further states:

Today the Court decides that Washington’s statute prohibiting assisted suicide
is not invalid on its face, that is to say, in all or most cases in which it might
be applied. That holding, however, does not foreclose the possibility that some
applications of the statute might well be invalid.">*

Therefore, even if assisted suicide statutes are not unconstitutional per
se as infringements on the Due Process or Equal Protection Clauses, using
these statutes almost exclusively to bar terminal patients with intractable
pain from receiving palliation is an unconstitutional application of assisted
suicide statutes.

Assisted suicide statutes are not frequently used to address non-medical
assisted suicides because such crimes are often prosecuted under manslaugh-
ter and murder statutes. In State v. Melchert-Dinkel, the Supreme Court of
Minnesota addressed a case where a man encouraged two teenagers to com-
mit suicide through an online chatroom.'> Melchert-Dinkel was convicted
under Minnesota’s assisted suicide statute for advising and encouraging the
suicidal acts.””® On appeal, the Supreme Court of Minnesota found that the
statute, insofar as it prohibited “advis[ing]” and “encourag[ing]” suicide, was
unconstitutional as an infringement on free speech.”’ Given that statutory
prosecution for encouragement of suicidal acts will likely be met with free
speech objections, the prosecution for such conduct is more productively
pursued under manslaughter statutes as a “wanton or reckless” act causing
another’s death."® However, if a physical act is taken by a person to assist
the suicide of another, as opposed to verbal encouragement, these acts are
frequently pursued under murder or manslaughter statutes.'?

The Supreme Court of California considered the overlap of murder, man-
slaughter, and assisted suicide in /n re Joseph G., where a minor was charged
with murder after he entered into a suicide pact with another individual and
survived. In distinguishing murder from assisted suicide, the court held:

[Wlhere a person actually performs, or actively assists in performing, the
overt act resulting in death, such as shooting or stabbing the victim, [...] his act
constitutes murder, and it is wholly immaterial whether this act is committed
pursuant to an agreement with the victim, such as a mutual suicide pact.'®

The court also distinguished manslaughter from assisted suicide, finding:

[Manslaughter] contemplates some participation in the events leading up to the
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commission of the final overt act, such as furnishing the means for bringing
about death—the gun, the knife, the poison, or providing the water, for the
use of the person who himself commits the act of self-murder.'!

Given the distinctions made by the In re Joseph G. court, it is unclear what
benefit assisted suicide statutes actually offer to state legal systems, except to
facilitate selective prosecution of palliative physicians or potentially provide
less severe punishment to physicians for administering medically necessary
palliation to terminal patients in intractable pain. This author finds neither
purpose particularly persuasive.

Because the full spectrum of homicidal conduct is adequately addressed by
manslaughter and murder statutes, a logical inference suggests that assisted
suicide statutes are maintained almost exclusively to prohibit physician-
assisted suicide and euthanasia. To use these statutes to deter physicians from
administering palliation is to deny terminal patients, in some cases, medically
appropriate treatment and force them to undergo “severe physical pain.”'®?
This is an unconstitutional application of assisted suicide statutes because
it is specifically and solely used to hinder the ability of terminal patients to
receive palliative treatment.

Conclusion

Individuals standing at the precipice of death have a particularly poignant
interest in the availability of palliative care. To date, the Court has never ad-
dressed physician-assisted suicide or euthanasia as a purely palliative measure.
Palliative care is the sole medical benefit that can be provided to terminal
patients and is, therefore, fundamental to these individuals. Given the real-
ity that a large minority of terminal patients suffer enormously in the dying
process and do not benefit from even the most aggressive palliative means,
the end of life can provide a palliative effect in dire circumstances.

Under such circumstances, inducing death is medically-appropriate, justifi-
able conduct, and statutes prohibiting administration of these measures violate
the Due Process and Equal Protection Clauses by (1) denying terminal patients
with intractable pain the ability to seek palliative care, thereby compelling
them to endure severe physical pain and (2) facilitating targeted prosecution
against similarly situated palliative physicians who administer life-ending
care to terminal patients.
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editor’s preface continued

trust in the legal profession. DiCosmo suggests that, more than just causing
unethical conduct, participation in a racist ideology can blind attorneys to the
best advice they should be giving their clients. That is, because these lawyers
believe the myths and falsehoods of their own racism, they are incapable of
effective advocacy. Her article explores different manifestations of racist
lawyering and how, in these cases, the lawyer’s racism harmed his or her
client’s cases.

Secondly, by making the case that racist lawyering should result in a find-
ing of incompetence, DiCosmo provides a strategy that can spur meaningful
change by excluding from practice some of the attorneys most responsible
for the more overt racism in our court system. The article is an exemplar of
activist legal scholarship, exploring new ideas and arguments and recom-
mending a new way to achieve much-needed reform.

Life may be beautiful, but it doesn’t end very prettily for most of us. Recent
advances in medical technology have improved the lot of mankind in myriad
ways, but (our constitutional right to refuse unwanted medical treatment
notwithstanding) in many cases it has made an already unbearable demise
even more protracted and excruciating. “Measuring Mercy: Protecting Patient
Discretion in Terminal Care under the Fourteenth Amendment” by Kelsey
Nicholas makes the constitutional case on behalf of terminally ill patients suf-
fering incurable pain who seek physician-assisted suicide as a means of pain
relief. New science has shown an essential premise of the Supreme Court’s
previous rulings upholding state bans on euthanasia to be false. These cases
were premised on the belief that, with the aid of certain drugs, all forms of pain
can be managed and even eliminated. Medical research, Nicholas claims, has
since shown that underlying belief to be false. For some suffering patients, the
only sure form of pain relief is death. Thus, anti-euthanasia laws upheld in prior
cases condemn unwilling, moribund patients to experience torments that can
be both agonizing and dehumanizing. Nicholas argues that the constitutional
right to privacy in personal decision-making, whose boundaries the Supreme
Court recently expanded when it recognized a right to same-sex marriage,
extends to those who seek the absence of pain in their final moments, and that,
far from doing them harm, the doctors who bring them relief-through-death
are honoring their wishes and providing much-needed care.
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