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editor’s preface

With the retirement of Justice Anthony Kennedy, the Supreme Court is
about to further lapse into right-wing activism. It’s been a reactionary court
for the past 13 years, when Kennedy was the swing vote in a few divided cases.
But sometimes Kennedy would swing the Court toward genuine progressive
victories that frustrated his Republican colleagues. He wrote Eighth Amend-
ment opinions, for instance, that resulted in the abolition of the juvenile death
penalty! and the reform of California’s torturously overcrowded prisons.> He
voted against the Bush administration in all four of the major cases’ brought by
Guantanamo detainees during the “Global War on Terror.” These votes helped
check an out-of-control executive branch and ensured that the mini gulag the
U.S. maintained in Cuba could not become a completely Constitution-free
zone. Towards the end of his tenure Kennedy was nearly always alone* among
his Republican colleagues on the Court in his willingness to, at least once in
a while, meaningfully thwart party orthodoxy.

Kennedy’s three decades on the Court shouldn’t be valorized into a profile
in political courage. He was generally a reliable and unadventurous right-wing
Republican judge, as Ronald Reagan, who appointed him, surely hoped he’d
be. But he was of a fundamentally different type than the four hard-driving
Republican-appointed reactionaries sitting with him on the Court when he
left. Clarence Thomas, John Roberts, Samuel Alito, and Neil Gorsuch have
long been darlings of an aggressively regressive legal counterculture. They’ve
been lionized and groomed by its vanguard think tank, the Federalist Society,
whose money and political power has grown exponentially over the past few
decades. They’re now powerful enough to tightly control Republican Party
judicial ideology. Kennedy was the kind of Republican that no longer ex-
ists—considerate of Court norms and traditions, occasionally independent,
and sometimes deferential even to liberal precedents. With the election of
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Brendan T. Beery

HOW TO ARGUE LIBERTY CASES
IN A POST-KENNEDY WORLD:
IT’S NOT ABOUT INDIVIDUAL
RIGHTS, BUT STATE POWER
AND THE SOCIAL COMPACT

A new era

Justice Anthony Kennedy has left the Supreme Court, gifting his swing-
vote seat to President Donald Trump, who in turn appointed Judge Brett
Kavanaugh, ensuring a five-vote right-wing majority on the Court that will
last for as long as the young and healthy conservatives on the Court can stay
healthy and conservative. (One assumes that Justice Clarence Thomas will
also leave his seat to a socially conservative courter of Trump’s affections
safely this side of the 2020 election.) It’s game, set, match.

So a new day is upon us; the new Court, populated by social conservatives
hostile to notions of freewheeling individual autonomy in matters relating to
family, marriage, or reproductive and sexual practices,' will likely grind away
at the doctrine that so far has largely protected individual liberty—the doctrine
of “substantive due process”>—until there is nothing left but some Judeo-
Christian ligaments on an otherwise dried-up bone. Substantive due process,
which is of course a contradiction in terms (process, which is procedural, is
not substantive?), is among the banes of the conservative existence, with its
insistence that the word “liberty” in the Constitution is part of two promises,
not one: first, that one’s person or property won’t be mugged or plundered by
the government without some kind of notice and the chance to plead one’s
case before an impartial arbiter;* and second (and this is the part that both-
ers conservatives), that there are certain personal freedoms so fundamental
to life in a free country that the government may not (substantively) meddle
with those freedoms at all.> A person under the jurisdiction of a government
bent on cutting one’s fallopian tubes, for example, would likely not plead for
some procedural nicety like a jury trial as to whether she may be sterilized
by the state, but rather for a ruling that the state may not sterilize a human
being at all in any society that holds itself out to be free and decent.®

The doctrine of substantive due process breathes life into the Ninth Amend-
ment’s promise that “[t|he enumeration in the Constitution, of certain rights,

Brendan T. Beery is a professor of law at Western Michigan University Thomas M.
Cooley Law School. The author wishes to thank WMU-Cooley Professor Emeritus
Daniel R. Ray for his patient and thorough listening and advice.
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shall not be construed to deny or disparage others retained by the people.”’
Since both of the Constitution’s due-process provisions use the word liberty,
courts have regarded those clauses as the textual homes for the unenumerated
(retained) rights whose existence was memorialized in the Ninth Amend-
ment. For a jurist who takes a dogmatic view of how other people should live
their lives,’ and sees a robust role for the state in imposing that view,' little
could be more dangerous than this kind of pandora’s box: a constitutional
principle with no rigid boundaries, ensuring the freedom and jurisdiction of
the individual over a broad swath of citizen life.

Conservatives like the late Justice Antonin Scalia have long derided this
doctrine, even putting it in proverbial air quotes, as when Justice Scalia wrote,
“Our opinions applying the doctrine known as ‘substantive due process’ hold
that the Due Process Clause prohibits States from infringing fundamental
liberty interests, unless the infringement is narrowly tailored to serve a
compelling state interest.”!" With a durable majority on the Supreme Court
installed, the new Court (now in accord with Justice Scalia’s worldview—and
his hostility toward the whole business of unenumerated rights) will have no
patience for a doctrine it never credited with any sway to begin with.!> Facing
this new reality, progressive lawyers must change the way they approach the
government-citizen relationship in legal argumentation. The substantive-
rights component of the Fifth and Fourteenth Amendments is likely to shrivel
up and atrophy, leaving states largely free to steamroll the moral choices of
unpopular minorities (or women) unless some new analytical framework
emerges that might protect those groups and their choices—a framework
more appealing, of course, to the conservative mind.

Progressive issue-framing malpractice

We arrive at a time of great anxiety for progressive legal thinkers (and I
should like to count myself among them), but also a time of intriguing pos-
sibilities, and potentially a chance to correct a strategic mistake made many
decades ago. Progressive jurists have, for now, lost a long ideological war.
They lost, in part, by winning the early battles the way they did (think Gris-
wold v. Connecticut” and its progeny). They won those early battles with a
species of argument that was always shrill and grating to the conservative
ear: arguments about the autonomy and privacy and dignity of the individual
human citizen that should result also, according to progressive judges, in
the jurisdiction of every competent individual over his or her own personal
choices. In a society where dogmatists along the whole spectrum of religios-
ity—from “humanitarians” like Mother Theresa to conservative evangelicals
like Jerry Falwell—have little use for individualism, this focus on the rights
of the individual rather than the proper jurisdiction of government has been,
well, injudicious.
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This would only be so, of course, if progressive jurists should have wanted
to appeal to believers, be those would-be Samaritans who see any individual
as a prop in a paradigm where every poor sufferer presents the means to salva-
tion for every caretaker, or evangelicals who see every individual as merely
a mark for proselytizing and conversion—and ultimately submission to the
will of a God who will reward the evangelizer as handsomely as the pliant
proselyte. And there has been a tendency on the left to talk past this lot just as
surely as there’s been a tendency on the right to demonize every non-adherent
as an elitist, effete, granola-noshing, less-than-“real” American. That’s been
a mistake on both sides, but especially on the left (at least for purposes of our
discussion here), where thought leaders grossly overvalued both the rhetorical
force of their arguments and the size of their receptive audience.

Judicially speaking, in the battle of the pagans against the Good-Bookers,
the question was always which side would draw the other onto its own battle-
field with a deadly legal weapon called framing the issue. 1 doubt that liberal
justices on the Supreme Court even noticed when conservatives pulled them
far across a philosophical fault line; those liberals beat their way miles into
enemy territory only to turn back on June 28, 2018 (the day after Kennedy’s
retirement announcement'”) and find themselves cut off from reinforcements
after a political earthquake, and on the wrong side of the fissure—the side
populated by the former underdogs.

While beating a slow retreat, conservatives had progressives where they
wanted them: arguing about contraceptives'® and abortions'” and sodomy*® and
“the homosexual agenda.”® As noble and laudable as the intentions of left-
leaning justices might have been (at least as to these hot-button social issues),
their reliance on the liberty clauses of the Fifth and Fourteenth Amendments,
and the resulting decades of focus on the body parts and bodily functions
that make a prudish population cringe, was a grave blunder.

To have any stab at progress in the coming new era, a generation of conser-
vative jurisprudence likely to narrow and dissolve the scope of unenumerated
“individual rights” under the Constitution, progressives will have to find a
new way of arguing or see their gains collapse under the weight of orthodox
Judeo-Christion illiberalism.

It’s not ahout the individual

When one studies the structure and language of the Constitution, it becomes
clear that rights, like those enumerated in the first eight amendments to the
U.S. Constitution, are not about the individual people whom they protect. The
Constitution is not addressed to us as individuals and seems agnostic as to
whether we exercise any of those rights—like speech or religious exercise.?
The audience for the Constitution is the government; the Constitution creates
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our system of government, empowers it, and also limits its reach and juris-
diction. That is where rights come in: a right is not a license created by the
Constitution that should be slopped up by the masses at a common trough;
it’s a limit on the power of the government.® The First Amendment does
not say that you should speak; it says (although not in so many words) that
if you have something to say on a matter of public concern (a right you had
even before the Constitution was drafted, by the way), then the government
may not stop you.”> Constitutional rights aren’t there to be exercised; they
are there to restrain governmental intrusions into their exercise (or, in the
case of positive rights like the right to a jury trial® or the right to counsel,*
to require the government to interact with its subjects in ways that are not
arbitrary and capricious).

On social issues involving the human body and its various uses, the Court
derailed itself early on by conceptualizing rights as being about the individual
rather than the government. Instead of asking whether the government has ju-
risdiction over the choice of a citizen to use a condom or contraceptive sponge,
for example, liberal justices asked whether there exists in the Constitution
a fundamental right inhering in the individual to access and use contracep-
tion.” In taking this tack as to this and many other personal-privacy issues,
the Court strayed into a minefield of bogeymen conjured in the fever dreams
of the conservative amygdala: abortionists who relish the slaughter of unborn
babes; newly empowered minorities flipping the social order upside-down;
and marauding homosexuals coming for our children—and the grandchildren
we’ll never have if they succeed.

It was utterly unnecessary for the Court to have ignited these various con-
flagrations, if only it had stuck to the real issue: regardless whether abortion
or sodomy or any same-sex arrangement is some kind of individual right,
the constitutional question is whether the government is empowered (or even
competent) to regulate in these areas. That is a wholly different question—and
one that might douse the flames of religious anxiety at the same time it might
yield results decidedly more favorable to progressives.

Consider this question: Do I have a constitutional right to shave in the morn-
ing? Under any interpretive model, it’s preposterous. The question answers
itself, and the answer is no (if we’re going to stay out of left field, anyway).
Since the answer to that question is no, it must be that the state may regulate
as to my morning shave, which, after all, isn’t a protected right. Right?

Well let’s see what happens when we flip the question: Were governments
instituted among men and women to decide whether a person should shave in
the morning? Is that something that any government is competent to regulate?
Is that something that any government has the authority to regulate? Is that
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something that requires collective decision-making for the public good??®
Under any interpretive model, this too is preposterous, and again, the ques-
tion answers itself: the answer is no. Since the answer to that question is no,
it must be that the state may not regulate as to my morning shave; after all,
the state has no such authority. Right? Right.

Progressives often play the game conservatives want them to play: in my
hypothetical shaving case, instead of asking whether the government has
the authority to regulate shaving, a left-leaning Court would ask whether
shaving is a fundamental constitutional right. By asking the question at all
(after being goaded into it by conservatives, of course”’), the Court would
diminish itself; by answering yes, it would make itself the butt of a joke—a
joke that right-wingers might tell to the political center as well as their own
base, to much laughter and ridicule in either case.

A new focus

Conservatives, and especially religious conservatives under the sway of
the Book of Leviticus, are overtly and dogmatically opposed to reproduc-
tive choice or non-reproductive sexual conduct of any kind, and particularly
abortion and homosexuality.?® They have rigid beliefs about the structure of
the family, male and female roles, and the centrality in one’s personal life
of a relationship with a supervising and interceding God.” There is no way
that an audience like that would be receptive, never mind persuaded, by ar-
guments about the human body, sexuality, sexual orientation or identity, or
autonomous decisions around family arrangements and lifestyles that center
on anything other than a personal relationship with God.

But conservatives tend also to be suspicious of government,*® and that is a
suspicion that progressives have failed to exploit with their incessant focus on
the jurisdiction of the individual rather than the state. Many conservatives are
also originalists, meaning that they tend to defer to whatever philosophical
and social norms were prevailing at the time whatever provision of the Con-
stitution we’re applying was drafted (and more specifically what an average
and informed reader would have thought the words of the Constitution meant
when those words were drafted?!).

On both counts (their concern about the proper place of government in
an ostensibly free society and their stated devotion to originalism), an ap-
peal to John Locke might be in order. John Locke was a leading political
thinker of his time, and there is no doubt as a historical matter that his
philosophy undergirds some (but not all) of the words in our basic charter.*?
So there can also be no doubt, to any good originalist, that some words of
the Constitution were understood by any lettered reader at the time of the
Constitution’s inception to mean what John Locke meant by them.*® This is
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especially so of the word retained in the Ninth Amendment and the word
reserved in the Tenth.*

John Locke on the limited jurisdiction of the state

Hot-button social issues usually involve state legislative power;* it is gener-
ally state legislatures that have trespassed into the personal lives of citizens,
enjoining the reign of the autonomous soul over its own self.>® State legisla-
tures, when left unbounded by any supervising check, make of themselves
a ubiquitous morals police—a veritable Ministry of State Scruples. In the
United States, of course, this invariably involves the application of hidebound
Judeo-Christian dogmas against both the willing and the unwilling. Jurisdic-
tion over matters such as sex, marriage, family, contraception, and the choice
whether to abort a pregnancy drifts from the individual to the master state.
So Locke’s writing on the nature of a free society is most helpful where it
relates to legislative power: in his Second Treatise on Government, Locke said,

The great end of men’s entering into society being the enjoyment of their
properties in peace and safety, and the great instrument and means of that
being the laws established in that society, the first and fundamental posi-
tive law of all commonwealths is the establishing of the legislative power
... [for] the preservation of the society and (as far as will consist with the
public good) of every person in it.%’

One sees here Locke’s emphasis on peace and safety. This emphasis runs
through all of Locke’s thinking and teachings: the individual, in a state
of nature, is autonomous and sovereign over himself or herself, and does
not form a government over himself or herself except to secure peace and
prosperity—not to cede dominion over matters that require no collective
decision-making or projects that don’t need some communal lift or surge. In
other words, governments exist, as Locke said, for the public good—not the
individual’s subjugation (or, as theocrats would no doubt have it, “salvation”).

Locke also wrote,

Though the legislative, whether placed in one or more, whether it be
always in being or only by intervals, though it be the supreme power in
every commonwealth, yet, first, it is not, nor can possibly be, absolutely
arbitrary over the lives and fortunes of the people. For it being but the joint
power of every member of the society given up to that person or assembly
which is legislator, it can be no more than those persons had in a state of
Nature before they entered into society, and gave it up to the community.
For nobody can transfer to another more power than he has in himself, and
nobody has an absolute arbitrary power over himself, or over any other, to
destroy his own life, or take away the life or property of another. A man, as
has been proved, cannot subject himself to the arbitrary power of another;
and having, in the state of Nature, no arbitrary power over the life, liberty,
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or possession of another, but only so much as the law of Nature gave him
for the preservation of himself and the rest of mankind, this is all he doth,
or can give up to the commonwealth, and by it to the legislative power, so
that the legislative can have no more than this. Their power in the utmost
bounds of it is /imited to the public good of the society.*®

Right. The state may not possess power that must necessarily have been
ceded to it by its subjects, the people, if that power did not belong to any person
to begin with. In a state of nature, I might have the right to defend myself,
secure my property, and enjoy my life peacefully and without nuisance or
bother put upon me by others, but I have no jurisdiction of your property or
your peaceful enjoyment of your own life and your own personal affairs. So
although I may cede to the government the authority to defend me from others,
secure my property rights, and protect me from unwanted intrusions, I cannot
have ceded to the government—and neither can you have ceded to it—any
authority or jurisdiction over the peaceful and private lives of fellow citizens.

As I mentioned above, there is no need for collective governance, for
example, as to whether I shave in the morning. Since no person in a state of
nature had any power over my decision in that regard, no person can have
given that power to the government. As Professor Michael W. McConnell
noted in his article about John Locke and his influence on our Constitution,
“During the Bill of Rights debates, reference was made to the right to wear
a hat and to go to bed when one pleases.”* The framers of the Bill of Rights
understood that a sphere of life exists about which there is no public concern
implicated—with regard to which no government, no legislature, has any
business. In other words, they understood John Locke.

We enter into the social compact—that is to say, submit to the authority of
government—not so that it may limit our freedom, but so that it might help
us to preserve it. Locke explained,

If man in the state of Nature be so free as has been said, if he be absolute
lord of his own person and possessions, equal to the greatest and subject to
nobody, why will he part with his freedom, this empire, and subject himself
to the dominion and control of any other power? To which it is obvious
to answer, that though in the state of Nature he hath such a right, yet the
enjoyment of it is very uncertain and constantly exposed to the invasion
of others; for all being kings as much as he, every man his equal, and the
greater part no strict observers of equity and justice, the enjoyment of the
property he has in this state is very unsafe, very insecure. This makes him
willing to quit this condition which, however free, is full of fears and con-
tinual dangers; and it is not without reason that he seeks out and is willing
to join in society with others who are already united, or have a mind to
unite for the mutual preservation of their lives, liberties and estates, which
I call by the general name—property.*
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So we do not, merely by existing in society and availing ourselves of its
protections, thereby expose ourselves to the arbitrary whims of the major-
ity—and certainly not those arbitrary whims born of dubious mythologies
and superstitions. Rather, we join together under one government, Locke
said, “only with an intention in every one the better to preserve himself, his
liberty and property (for no rational creature can be supposed to change his
condition with an intention to be worse) . . .”*! That is why “the power of the
society or legislative constituted by them can never be supposed to extend
farther than the common good . . .

To repeat, then: the state, through its legislative power, may generally
only regulate as to the public good, which would seem only to include those
matters that either require common decision-making or require a collective
undertaking. As to collective decision-making, no person should, for example,
be a judge in his or her own case® against another in matters involving con-
tracts or property or civil wrongs; we must have common rules for resolving
such disputes, and we must appoint neutral magistrates to resolve them, not
in the name of the magistrates, but in the name of us all. As to projects that
require a collective undertaking, we should not, for example, be expected to
individually pave the parts of the roadway abutting our own properties or
individually fight off an invading army. We join together to do things like
build infrastructure and fight against common enemies.

If governments had the authority to do more than this—more than to require
our submission to rules that exist to preserve property and peace and liberty;
and require our participation in common projects like public highways and
the provision of public services and benefits—then we would have quitted
our dominion over our own affairs with, as Locke put it, “an intention to
[make our own condition] worse.” What rational creature would enter into
such a compact?

This thinking marked much of the dialogue in the United States around
the adoption of the Constitution, and especially the Bill of Rights. A famous
Constitution-era commentator who wrote as “Brutus” put it this way:

The common good, therefore, is the end of civil government, and common
consent, the foundation on which it is established. To effect this end, it was
necessary that a certain portion of natural liberty should be surrendered,
in order, that what remained should be preserved: how great a proportion
of natural freedom is necessary to be yielded by individuals, when they
submit to government, I shall not now enquire. So much, however, must be
given up, as will be sufficient to enable those, to whom the administration
of the government is committed, to establish laws for the promoting [sic]
the happiness of the community, and to carry those laws into effect. But it
is not necessary, for this purpose, that individuals should relinquish all their
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natural rights. Some are of such a nature that they cannot be surrendered.
Of'this kind are the rights of conscience, the right of enjoying and defending
life, etc. Others are not necessary to be resigned, in order to attain the end
for which government is instituted, these therefore ought not to be given
up. To surrender them, would counteract the very end of government, to
wit, the common good. From these observations it appears, that in forming
a government on its true principles, the foundation should be laid in the
manner I before stated, by expressly reserving to the people such of their
essential natural rights, as are not necessary to be parted with.**

A Thought Experiment

Let’s apply this Lockean principle with an illustration. Suppose that Smith
is one day talking to his neighbor Jones over the hedge line. In the course of
the conversation, which comes to include some Donald-Trump-and-Billy-Bush
style “locker-room talk,™ Smith, who regales Jones with titillating descrip-
tions of the rhythm method for contraceptive-free birth control, discovers
that Jones and Jones’s wife sometime engage in what we’ll just call non-
procreative sexual practices. Suppose also that Smith adheres to the sexual
mores bequeathed to civilization from the least literate part of the planet in
a jumbled collection of erratic writs some 2,000 years ago.*®

Who would disagree that Smith’s superstitions and hang-ups are his business
and his alone? And who would disagree that the same goes for Jones—that
his sexual predilections are his business and his alone? One assumes—and
hopes—that if one were to ask even a social conservative, How much power do
vou have, as a neighbor, over the sexual practices of Jones?, the answer would
come easily: none. [ might think Jones a sinner or a wretch, but surely neither
I nor Smith nor any other single citizen has jurisdiction over Jones’s sexual
practices, at least insofar as they involve a consensual adult arrangement.

Now suppose that Smith talks to another neighbor, Murphy, and finds that
Murphy too is put off by the story of Jones and Jones’s wife and their happy
frolicking. Now that Smith has been joined by Murphy in his objections, do
the two of them together have jurisdiction to control the Joneses’ sex life? Of
course not. If neither Smith nor Murphy himself has power over the Joneses’
sex life, then what is their power when the two are joined?

What about when a third neighbor also is put off? And a fourth and fifth,
and then a tenth and then a twentieth? If the whole block finds Jones’s sexual
practices with his wife distasteful, have the morals police swelled in number
such that now they have jurisdiction over Jones’s sex life? Of course not. If
no single one of Jones’s neighbors individually has any power over Jones’s
personal life, then their joint opprobrium is of no more moment than Smith’s
alone, or any combination of neighbors one might conjure.
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Those who argue that the neighbors magically acquire jurisdiction over
Jones’s private sex life once they number 50 percent plus one of the body
politic are left holding an empty sack, and this is Locke’s point: the govern-
ment only has that power which the people (a collection of persons) may
give it, and they may not give what they do not have. It makes no difference
that 50 percent plus one of the body politic condemns poor Jones; there is no
power in their legislature to bind him up if no person within the body politic
had that power to give the legislature to begin with. It’s a funny thing about
zero: no matter how many times you add it to itself, you still get zero. So
in a community of 100, even when 51 people decide on the sexual practices
they’d prefer for Jones and his wife, they still have no jurisdiction—zero—to
impose their will.

It is a strange proposition indeed that something that is not the business of
anyone is nonetheless the business of everyone.

Jones’s sex life is not a public project and does not call out for collective
decision-making. It is not a matter of public concern, and it has nothing to
do with the public good. No government, therefore, has authority over it, at
least in any commonwealth that holds out any pretense of being a society of
free citizens.

The Ninth and the Tenth Amendments

So the people who drafted the Bill of Rights were well versed in Lockean
political theory, and they used Locke’s language in debating whether a Bill
of Rights should be drafted—and then in drafting it.*’

Some of the framers feared that drafting a “Bill of Rights” and appending
it to the Constitution in the form of a /ist bore serious risks. There is a Latin
axiom that governs the construction of lists in legal documents: expressio
unius est exclusio alterius.*® That means, in plain language, that if it’s not on
the list, it’s not on the list. This concept was familiar to Alexander Hamilton,
who thought a list unnecessary and unwise for this very reason,* and James
Madison, who warned that we would wade into perilous territory with such
a list,*” as the oppressors of the future would point to it as exhaustive while
extinguishing any right not listed.

With this in mind, the drafters of the Bill of Rights (the first Congress®')
included the Ninth Amendment, ostensibly to foreclose this mischief: “The
enumeration in the Constitution, of certain rights, shall not be construed to
deny or disparage others retained by the people.”? Notice the word retained.
This has John Locke written all over it: the government only has the power
ceded to it by the people; all the remainder—a huge chunk of jurisdiction
over the lives and affairs of the people—must be presumed to have been
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retained, for there would have been no reason for any rational person to give
up more than might be necessary for the public good. The Ninth Amendment
explicitly neuters the expresssio unius rule and instructs that it not be applied
in interpreting the Bill of Rights. There is a sphere of life where no govern-
ment may tread, and a right need not be enumerated in the Constitution for
the government to lack any jurisdiction over it. Indeed, it would be a fool’s
errand to list every component of a citizen’s daily life where the government
has no jurisdiction; we needn’t indulge lofty musings about which “rights”
are “deeply rooted in our history and traditions™? or “implicit in the concept
of ordered liberty””>* when it’s clear enough that no government at any level
may decide what side of the bed one sleeps on or whether one snuggles with
a cat at night or whether one takes one’s coffee black.

As to the U.S. Congress, those matters over which it has authority are, like
the rights in the first eight amendments, enumerated. Congress’s powers are
listed in Article I, Section 8 of the Constitution. But as to Congress’s enumer-
ated powers, the expressio unius rule does apply,” because there is nothing
like the Ninth Amendment that follows the list of congressional powers to
say that expressio unius does not apply. So Congress’s jurisdiction is limited
in multiple ways: by the existence of enumerated powers away from which
is mustn’t stray; by the enumeration of rights in the first eight amendments;
and by the Ninth Amendment, which tells Congress to stay away from what-
ever parts of citizen life have no bearing on the public good, and which are
therefore none of Congress’s business.

The news is no better for meddling states under the thumb of busy-body
legislators bent on wielding state power not for the public good but to conform
citizens’ private choices to those moral and sexual and lifestyle and family-
structure strictures favored by the majority. First of all, courts have held that
the Bill of Rights, even though it seems on its face only to apply to the federal
government (“Congress shall make no law . . %) applies to states, too (through
the Fourteenth Amendment, which explicitly targets states and requires that
they behave toward citizens in a way that is fundamentally fair—which, say
courts, includes adhering to the Bill of Rights, with a few unremarkable ex-
ceptions®’). So the Ninth Amendment is as relevant in determining the scope
of state power as it is in determining the scope of federal power.

Then there is the Tenth Amendment: “The powers not delegated to the
United States by the Constitution, nor prohibited by it to the States, are
reserved to the States respectively, or to the people.”*® Right-leaning com-
mentators have a habit of seeing that third comma as a period and omitting
the or part that follows that comma—nbecause that comma and the or part that
follows are not helpful to people who think that a// the power not delegated
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to Congress, including the power over people’s personal lives and affairs,
was reserved to the states.”

First of all, reserved is much like the word retained: it has Locke written all
over it. But power is not merely reserved to states. As would be expected in
an amendment that has Locke running through it, power is also—and more
importantly—reserved to the people. So states occupy a sort of nether-region
where Congress has no power and the people have ceded theirs—for, and
only for, the public good. Courts call this the police power, which properly
has been defined as a general authority to regulate with regard to the health,
safety, and general welfare of the populace—in other words, the public
200d.%° Puritans and right-wing mischief-makers, however, have often snuck
the word morals into that equation: police power, they say, is the authority of
the state over the health, safety, morals, and general welfare of its people.®!
The problem here, of course, is that if a state has jurisdiction over a person’s
moral choices, then the or part of the Tenth Amendment—the part about
power reserved to the people—is a dead letter, because there is nothing left
to the individual citizen after the state has greedily consumed every bit of
the residual jurisdiction not claimed by Congress.

If the Tenth Amendment is to mean what it clearly says about the people
and their reserved power, then, again, state legislative power may only extend
to the common good. And the drafters of the Constitution seemed singularly
concerned that this form of government would indeed exist in the states;
Article IV of the Constitution says, “The United States shall guarantee to
every State in this Union a Republican Form of Government. .. > Republi-
can, in this context, means representative,® which in turn means that every
state must have a structure of government that reflects the Lockean compact:
the people will cede whatever power they must to the state, which will then
regulate for the public good.

The text of the Constitution, then, as it would originally have been under-
stood and as it should still be understood today, does not invite or require
nonsensical fights about which parts of citizen life implicate such ethereal
and profound concerns that they warrant some kind of special rank. As to
personal privacy and moral autonomy, the Constitution is concerned only
with whether power is reserved to the people, which is to say that it is not
the business of any other person, and is therefore necessarily not the business
of any government.

And a new frame (a new test)

Courts today play on conservatives’ home court, employing an analysis
that avoids Lockean theory and all the freedom and autonomy that might
break out in our land were Lockean theory properly applied. Instead, courts
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quarrel over whether certain rights involving the most private (and one might
say embarrassing) parts of citizen life constitute “fundamental rights,” mean-
ing that they are rights protected as liberty interests under the due-process
clauses even if they are not enumerated.** With regard to such rights, “strict
scrutiny” applies to any governmental meddling.®® But as to any rights that
are not “fundamental,” mere rational-basis review applies: laws torching
those rights survive if they bear any rational relationship to any conceivably
legitimate interest.*

Oddly enough, conservative justices, even those like Justice Scalia, who
routinely maligned the whole idea of unenumerated liberty interests, nonethe-
less find little trouble declaring the traditional unitary family or traditional
opposite-sex marriage to be just such interests.” They balk, of course, only
when whatever private matter is at issue does not comport with their own
dogmas and personal (often religious) agendas: when a woman wants to abort
a pregnancy, a gay person wants to enjoy a full and pleasurable sex life, or
unmarried adults want to use contraceptives. The whole frame is bogus,
and Justice Kennedy, of all people, came closest to ending this charade by
declaring (implicitly, at least) that a majoritarian moral objection to certain
conduct is not, in and of itself, a legitimate state interest as required even
on rational-basis review.®® Justice Kennedy’s opinion in Lawrence v Texas
invalidating a Texas anti-homosexual-sodomy law might be the closest the
Court has come to honoring the plain meaning of the Constitution’s reserva-
tion of jurisdiction over citizen-life to the people rather than the state.

It’s a pity the Court wasn’t explicit about that, but in any event, Justice
Kennedy, of course, is no longer calling the shots. So advocates in future
cases will have to propose a new test in liberty (“individual rights”) cases
that has nothing to do with individual rights, because we are dealing now
with a Supreme Court that sees the individual as a fallen sinner in need of
moral correction. The only hope, then, is to change the frame: to focus the
Court on the original meaning of our founding charter and appeal to justices’
stated fealty to the ideas of limited government and the free enjoyment of
property and citizen life. Progressive advocates should characterize this ap-
proach as conservative—a decidedly narrow take on what parts of citizen life
are properly regarded as having been ceded by the people to any supervising
secular overlord. It might be too much to expect intellectual consistency from
a socially conservative bench, but it’s a safer bet than arguing to this Court
about the merits of anal sodomy or fellatio or reproductive choice.

Indeed, after so many years of the fallacious judicial focus on the individual
rather than the government, it will be hard to get anyone focused properly on
the government rather than the individual. The reader will have noticed my
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heavy reliance on Professor McConnell’s article about John Locke and the
Ninth Amendment throughout this article. But even Professor McConnell, as
you will see if you read his very astute article, after he properly elucidated
the meaning of the Ninth and Tenth Amendments in light of Lockean theory,
then proceeded to get it all wrong with his focus on discrete and narrowly
described rights. As he himself explained, rights are just one side of a coin—
the other side being governmental power.* But when he flipped that coin to
decide where to focus, it landed rights-side-up, and he went down the rabbit
hole chasing that elusive distinction between low-ranking rights and rights
that might properly be regarded as fundamental and constitutional in rank.”
There was no need for that tortured exercise; Locke’s focus was on the gov-
ernment, so the focus should be the power of government—the government’s
jurisdiction, not the individual’s.

Here is the test as it should be: When a government regulates in an area
that is claimed to be a component of citizen life rather than a matter of public
concern, a court should ask (1) whether the matter at issue requires collective
decision-making, and (2) whether it involves a public project that requires,
in all fairness, that anyone who benefits from it should also shoulder some
of its cost or inconvenience. If the answer to either question is yes, then any
rational law should stand. If the answer to both questions is no, then rigid
scrutiny should be applied to smoke out any improper legislative purpose—
especially any purpose to choke out the free will of the individual in a smog
of majoritarian dogmatism. In analyzing such cases, courts should consider
whether the law or policy at issue involves the exercise of arbitrary control
over people’s lives where no one person would have had any natural right to
meddle by himself.

Do I have a constitutional right to wear a hat or decide when to go to bed
at night? Of course not. Were those choices nonetheless reserved by the
people as outside the reach and competence of the government? Of course.
The question is not whether such decisions are important or compelling or
foundational, but whether they constitute a public project or require collective
decision-making. At the risk of being repetitive (which might be in order),
since the Constitution explicitly addresses itself to governments rather than
the individual, it is the scope of the government’s jurisdiction that is the
issue, not the scope of the individual’s jurisdiction. The individual should
not be asked to explain how it is so that he %as jurisdiction over shaving or
hat-wearing or bedtime when the government so obviously lacks jurisdiction
in those areas. If the government is incompetent to regulate in these areas,
areas about which no person could or would have ceded authority to society,
then what difference does it make whether the “right” at issue is the right
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to free thought or the right to go to bed? In either case, it’s a “right” against
which the state may not trespass—regarding which a person has the “right
to be let alone.””!

So this really comes down to an interesting point: when an American
says, “It’s none of your business,” he is making a constitutional statement,
because if some matter in his life is not any other person’s business, then it
can’t be the government’s, either. With regard to any matter where a reason-
able citizen would say to a neighbor, “Mind your own business,” the state
has no jurisdiction to act, because nothing can be everyone’s business when
it’s not anyone’s business. It’s a simple test. It would make this country truly
the land of the free; it would avoid messy fights about religion and private
matters; and it would honor the original understanding of the words used in
our founding charter.

There is room here for changing norms, which will probably make conser-
vatives jittery: what constitutes nobody’s business is certainly something that
will evolve with time and culture; that doesn’t change the original meaning of
the words; it merely honors their original meaning as they apply to modern life.

What remains to be discussed is the role of the judiciary in all this, and
particularly the unelected, lifetime-appointed, can’t-have-their-compensation-
reduced judges™ of the federal courts. It is not uncommon for judges and
scholars to suggest that courts may not interfere in political processes to
police the will of the majority, and that the power ceded to the legislature
of any state is a matter of what the majority has decided to cede. Professor
McConnell himself summarizes this approach, suggesting a limited role for
courts in policing the legislature, and even suggesting that Locke himself saw
rebellion as the more appropriate answer to legislative overreach.”

Even if Professor McConnell is right about Locke’s view, it flies in the face
of the most famous precedent in all of U.S. jurisprudential history: Marbury
v Madison™ Tt is the quintessence of judicial power that courts interpret
the law; it is for courts, therefore, to discern what is meant by words like
retained and reserved and to apply them in any case where they are at issue.
(I would note here also that although John Locke is the philosopher whose
writing is clearly on point in interpreting the meaning of words like retained
and reserved, one ought not rely on Locke to explain every component of
constitutional structure—particularly with regard to such matters as judicial
review and separation of powers, where the founders incorporated ideas
about which Locke’s writings had not much to say or did not carry the day.)

The argument that legislatures should be checked largely by their own
self-restraint”™ also ignores completely the most critical point in Locke’s
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theory—the theory adopted by and expressed in the United States Constitu-
tion itself: no government may have the power that no person may have given
to it. It will not do, therefore, to say that if the people have given the state
the power over the most personal, intimate, and even secret lives of fellow
citizens, then the state has such power over such matters as these, in its own
discretion. That can’t be so when no person, nor the people collectively, had
such power to give in their natural state, which was built around liberty and
the equal dignity of every man and woman.

If judges may not cabin state power, then there is no limit at all on state
power, and the Tenth Amendment’s language about power reserved to the
people is a nullity, mere surplusage. And we must stop pretending, if a
state must be the only check on itself (in a country where it is axiomatic
that an individual may not be a judge in his own case’®), that we live in a
free society. We live, rather, as the mob will have us live, and there is no
choice that an individual may make in his or her own life that is not the
business of all.

Conclusion

Progressive legal advocates must anticipate the coming right turn on the
Supreme Court and tailor arguments to a new jurisprudence, one that will
be decidedly unconcerned with the dignity or autonomy or rights of the
individual. Cases representing progressive victories like Roe v Wade”” and
Obergefell v Hodges™ (the case requiring that states license same-sex mar-
riages) will be overruled or bent and twisted beyond recognition.

One way to preserve past gains is a shift in focus and issue-framing. If we’re
not going to concern ourselves with the liberty of the individual, we might
still concern ourselves with the proper role of the government, for if that is
not a constitutional issue, then there is no such thing as a constitutional issue.

To that end, advocates should argue that heightened scrutiny applies to
any governmental program that purports to regulate citizen life rather than
the public good. Special attention should be paid to the question whether the
conduct or activity regulated is conduct or activity over which any individual
person has jurisdiction as applied to the life of a neighbor. If no individual
person would have such jurisdiction, then neither may the state have it, for
the state has only what the people may give it.

As to any decision that requires collective decision-making or the partici-
pation and submission of all for the public good, states may regulate—and
courts should defer to state regulation in these areas.

The result would be a government that exists to protect and assist citizens
in the enjoyment of their property, liberty, and lives—not a government that
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exists to oppress and injure those subjects whose lives and choices fall outside
the rigid dogmas of the majority.
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Henry Rose

HOW THE SUPREME COURT
DIMINISHED THE RIGHT TO
VOTE AND WHAT CONGRESS
CAN DO ABOUT IT

Introduction

The right to vote in the United States has always been steeped in dis-
crimination. For most of United States history, it was a right that African
Americans, Asian Americans, American Indians, and women were denied.
The United States Supreme Court in the 1960s and 1970s developed legal
doctrine that required state-created restrictions on the right to vote to be
reviewed by courts with strict scrutiny under the equal protection clause of
the Fourteenth Amendment of the Constitution. In 2008, the Supreme Court
inexplicably reduced the level of judicial scrutiny used to review new state
voting restrictions in Crawford v. Marion County Election Bd.!

This article traces the history of Supreme Court review of state restric-
tions on the right to vote and highlights the significant diminution of judicial
review of such restrictions that Crawford represents. After Crawford, many
States enacted laws requiring registered voters to present identification
documentation at the polling place, creating new impediments for some
Americans to vote. In some states, federal courts have determined that these
voter identification laws were purposely enacted to make it more difficult for
African Americans to vote in violation of their constitutional rights under
the Fourteenth and Fifteenth Amendments. Congress has the authority under
these Amendments to enact legislation that seeks to prevent and remedy state
restrictions on voting that violate the Constitution.

Provisions in the Gonstitution invelving the right to vote

The initial U.S. Constitution that was ratified in 1788 did not explicitly
identify who had the right to vote. The initial Constitution provided that
members of the House of Representatives in the Congress of the United
States would be chosen by the people of the states and the qualifications for
electing them would be the same as for electing representatives of the most
numerous branch of each state legislature.? The Seventeenth Amendment
ratified in 1913 adopted the same criterion for electing members of the Senate
of the United States.? The initial Constitution also provided that each state’s

Henry Rose is a Curt and Linda Rodin Professor of Law and Social Justice at Loyola
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legislature would determine a method for appointing their electors of the
President of the United States of America.* As a result of these provisions
in the U.S. Constitution, the states determine the qualifications for voting in
federal and state elections.’

History of discrimination in voting in the United States

After the initial Constitution was ratified, only white male property owners
could vote in eleven of the original thirteen States.® Women were not granted
the right to vote in federal and state elections until the Nineteenth Amend-
ment was ratified in 1920.” American Indians born in the United States were
not granted U.S. citizenship until the enactment of the Indian Citizenship
Act of 1924, but many States continued to not allow them to register to vote.?
Many citizens were also prohibited from voting based on national origin. For
example, California’s second Constitution, ratified in 1879, provided that “no
native of China” shall ever be allowed to vote in California.’

The right of African Americans to vote has a uniquely sordid history. As
slaves, they had no right to vote.' After the Civil War, slavery was abolished
by the Thirteenth Amendment', the newly freed slaves were granted citizen-
ship by the Fourteenth Amendment'? and the right to vote by the Fifteenth
Amendment.”* However, in the late nineteenth century and early twentieth
century many southern States adopted constitutional provisions, statutes
and voter registration practices that denied African Americans the right
to vote."* As a result of these laws and practices, voter registration among
African Americans in many southern States was very low."” For example,
in Mississippi where African American adults outnumbered white adults in
1890, less than 9,000 of 147,000 adult African Americans were registered.!®
By 1965, only 6.7 percent of eligible African Americans in Mississippi were
registered to vote.!” As a result of this type of low voter registration of African
Americans, the Congress enacted the Voting Rights Act of 1965.!%

Constitutional limitations on state authority to set qualifications to vote
When state residents believe that states have unfairly restricted quali-
fications for voting, the residents can challenge the restrictions under the
Fourteenth and Fifteenth Amendments of the U.S. Constitution. In Guinn
v. United States,"” the U.S. Supreme Court held that an amendment to the
Oklahoma constitution that required a person seeking to register to vote to
pass a literacy test unless the person was eligible to vote on January 1, 1866
or was a descendant of a person who was eligible to vote on that date violated
the Fifteenth Amendment because it discriminated on the basis of race.?® In
Nixon v. Herndon,* the U.S. Supreme Court held that a Texas statute that
barred African Americans from voting in the Democratic Party primary
violated their equal protection rights under the Fourteenth Amendment.?



24 national lawyers guild review

In famous footnote four to United States v. Carolene Products Co.** the
U.S. Supreme Court presaged the different levels of judicial scrutiny of state
action that would eventually develop in equal protection jurisprudence.?* The
Carolene Products Court suggested in footnote four that legislation that re-
stricts the right to vote should receive “more exacting judicial scrutiny” under
equal protection because it involves legislation that restricts the “political
processes which can ordinarily be expected to bring about repeal of undesir-
able legislation.”” In Harper v. Virginia State Board of Elections,*® which
held that a provision of the Virginia Constitution that made payment of a poll
tax a precondition to voting violated equal protection under the Fourteenth
Amendment,?” the U.S. Supreme Court noted that governmental restrictions
on the right to vote should be “closely scrutinized and carefully confined.”*

The type of judicial scrutiny that courts should apply to State restrictions
on the right to vote under equal protection was firmly established in Kramer
v. Union Free School District*® In Kramer, a New York state statute limited
voting in school district elections to residents who own or lease taxable real
property in the district or who have children enrolled in the district’s schools.
Mr. Kramer, a childless bachelor who lived in his parents’ home and neither
owned nor leased taxable real property, challenged the denial of his applica-
tion to vote in a local school board election on equal protection grounds.* The
U.S. Supreme Court held that in considering Mr. Kramer’s equal protection
claim “the Court must determine whether the exclusions are necessary to
promote a compelling state interest.”** The Court stated that the New York
state statute that prevented Mr. Kramer from voting in school board elections
must be given “close and exacting examination” because the right to vote:

is preservative of other basic civil and political rights; constitutes the foun-
dation of our representative society; and determines who may participate
in political affairs or in the selection of public officials and any unlawful
discrimination in voting undermines the legitimacy of representative
government.*

For these reasons, the Court in Kramer found that State restrictions on the
right to vote are not entitled to the presumption of constitutionality that is
generally afforded State statutes.* The Court concluded that the New York
statute in question was not sufficiently tailored to limit the right to vote to those
“primarily interested” in school affairs and, therefore, it violated equal pro-
tection to deny Mr. Kramer the right to vote in local school board elections.*

In Dunn v. Blumstein,*® the U.S. Supreme Court invalidated on equal protec-
tion grounds a provision of the Tennessee Constitution that limited voting to
residents who had lived in Tennessee for twelve months and in their county of
residence for three months.*” In reviewing the constitutionality of Tennessee’s
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durational residence requirements, the Dunn Court recognized that the strict
scrutiny test announced in Kramer applied to equal protection challenges to
State laws that restrict the right to vote.*® The Dunn Court also emphasized
that a State law that restricts the right to vote is presumed to be unconstitu-
tional unless the State meets a “heavy burden of justification” demonstrating
that the law is necessary to promote a compelling governmental interest.*

It was settled after Kramer and Dunn that courts should apply strict scrutiny
review to equal protection challenges to State laws that restrict the right to
vote.*” Constitutional scholars also acknowledge that “laws infringing on the
right to vote must meet strict scrutiny.”!

Voter identification laws

In the twentieth century, several states requested that voters present some
form of identification at the polling place but provisions existed for voters in
these states to be able to cast a ballot even if they did not have the requested
ID.* By 2000, fourteen states requested that voters present an identification
document at the polling place.®

Crawford v. Marion County Election Board

In 2005, Indiana enacted a statute (hereafter referred to as “SEA 483”)
requiring its citizens who appear in person to vote to present a government-
issued photo identification.** Under SEA 483, if a prospective voter fails to
present such identification, (s)he may file a provisional ballot that will be
counted only if (s)he presents the required government-issued photo identi-
fication to the circuit court clerk’s office within 10 days.*

The Indiana Democratic Party and several other plaintiffs sued Todd
Rokita, the Indiana Secretary of State, the Marion County Election Board
and several other government defendants in federal district court in Indiana
challenging the constitutionality of SEA 483.%¢ The district court judge found
that an estimated 43,000 Indiana residents, or 0.9 percent of Indiana’s voting
aging population, lacked a state-issued photo identification.*’ In considering
plaintiffs’ equal protection challenge to SEA 483, the district judge decided
that strict scrutiny did not apply because the plaintiffs failed to prove that any
voters would be adversely impacted by SEA 483 and instead cited the follow-
ing test for reviewing the plaintiff’s equal protection challenge to SEA 483:

A court considering a challenge to a state election law must weigh “the
character and magnitude of the asserted injury to the rights protected by
the First and Fourteenth Amendments that the plaintiff seeks to vindicate”
against “the precise interests put forward by the State as justifications for
the burden imposed by its rule,” taking into consideration “the extent to
which those interests make it necessary to burden the plaintiff’s rights.”™®
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The district court cited the following U.S. Supreme Court cases as the
source of this test: Burdick v. Takushi, 504 U.S. 428, 434 (1992), quoting from
Anderson v. Celebrezze, 460 U.S. 780, 788-89 (1983).* Applying this test,
the district court concluded that Indiana’s important interest in preventing
voter fraud justified the restrictions on voting imposed by SEA 483.%° Thus,
the District court concluded that SEA 483’s requirement that voters present
a government-issued photo identification at the polling place is a permissible
regulation of elections by the State of Indiana® and rejected the plaintiffs’
equal protection challenge to the statute.™

The plaintiffs appealed the district judge’s decision to the Seventh Circuit
Court of Appeals and the majority there also rejected reviewing SEA 483
with strict scrutiny, relying on the Supreme Court’s decisions in Anderson
and Burdick.>® The Seventh Circuit majority affirmed the district court’s
decision finding SEA 483 to be a constitutional exercise of Indiana’s author-
ity under Article I, section 4 of the U.S. Constitution to impose reasonable
regulations on the electoral process in Indiana.** One member of the Seventh
Circuit panel dissented identifying the obvious purpose of SEA 483 to be to
discourage turnout among Democratic voters.*® The dissenting judge urged
that “strict scrutiny light” under Burdick be applied to SEA 483 resulting
in its invalidation as an undue burden on the fundamental right to vote of a
segment of Indiana’s eligible voters.*

The Seventh Circuit’s decision that SEA 483 is constitutional was appealed
to the U. S. Supreme Court and the Supreme Court affirmed without a major-
ity opinion.” Justice Stevens, writing the lead opinion for three justices, also
applied Anderson and Burdick and concluded that the evidence presented to
the district court was not sufficient to support a facial attack on SEA 483 in
its entirety, necessitating an affirmance.>® Justice Stevens found that Indiana
voters who possess government-issued photo identification are not unconsti-
tutionally burdened by the requirement of presenting it before voting.* Justice
Stevens recognized that some persons in Indiana who are eligible to vote but
who do not possess a current photo identification may be unconstitutionally
burdened by SEA 483 but concluded that the evidence in the record made
it impossible to assess the burden on them.®® Accordingly, Justice Stevens
found that the plaintiffs’ facial attack on SEA 483 failed because the statute’s
effect on the vast majority of Indiana voters is justified by the State’s interest
in protecting the integrity and reliability of the electoral process.®'

Justice Scalia, who also wrote for three justices, applied the Anderson and
Burdick precedents and affirmed the district court’s holding that SEA 483
is constitutional.®> However, Justice Scalia took issue with Justice Stevens’
suggestion that SEA 483 may be unconstitutional as applied to some eligible
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voters in Indiana.®® Justice Scalia found that a generally applicable voter law,
like SEA 483, should be constitutionally reviewed based on its burden on most
voters and not on how it might burden discreet sub-classes of the eligible voter
population and the burden that SEA 483 imposes on most Indiana voters is
reasonable, satisfying equal protection.*

Justice Souter, writing for two justices, dissented.®® Justice Souter asserted
that Justice Stevens in the lead opinion underestimated the serious burdens
that SEA 483 places on those eligible Indiana voters who do not possess a
government-issued photo identification.®® Further, Justice Souter found that
Indiana’s principal interest in preventing voter fraud is discounted by the
fact that Indiana admitted that it cannot document a single instance of voter
fraud in the State’s history.®” Justice Souter concluded, applying the standards
created in Anderson and Burdick, that SEA 483 is unconstitutional because
the State’s interests fail to justify the burdens on the right to vote that it im-
poses, especially on the old and the poor who may have difficulty obtaining
the required voter identification documentation.®® Justice Breyer dissented
separately and also concluded that SEA 483 is unconstitutional because it
imposes a burden on eligible voters who lack a government-issued identifica-
tion that is disproportionate to the State’s interests in the statute.®

Critique of the Supreme Court’s decision in Crawford

The principal critique of the Supreme Court’s decision in Crawford is that
it ignored legal precedent in Kramer and Dunn that applied to State laws
that restrict the right to vote, like SEA 483, and instead applied precedent in
Anderson and Burdick that is tangential to that right. Crawford involved an
equal protection challenge to SEA 483. Prior to the enactment of SEA 483,
a registered voter seeking to vote in person in Indiana had to simply sign a
poll book and if the signature matched the signature in the voting registration
records, the voter could cast a ballot.® After enactment of SEA 483, Indiana
voters seeking to vote in person were also required to present a govern-
ment—issued photo identification in order to vote.”! Thus, SEA 483 created
a new restriction on the right of registered voters in Indiana to cast a ballot.

Kramer and Dunn both involved constitutional challenges to State laws
that prevented otherwise eligible voters from casting ballots. In Kramer
and Dunn, the Supreme Court was emphatic that when State-law created
restrictions on the right to vote are challenged on equal protection grounds
the Courts should apply strict scrutiny and only uphold such restrictions if
they are necessary to promote a compelling state interest.

Anderson and Burdick, on the other hand, did not involve restrictions on
the ability of any person to vote. Anderson was a constitutional challenge
to an Ohio statute that required independent candidates for President to file
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their candidacy documents in March in order to appear on the general elec-
tion ballot the following November.”? Burdick was a constitutional challenge
to Hawaii’s prohibition on write-in voting.”* The provisions of the Ohio and
Hawaii State laws that were challenged in Anderson and Burdick respectively
did not prevent any eligible voter in these States from casting a ballot.

Prof. Erwin Chemerinsky, a constitutional law scholar, filed an Amicus
Curiae brief in the Supreme Court in Crawford urging the Court to clarify
the doctrinal confusion that has arisen in lower courts, including in the lower
courts in Crawford, in cases involving constitutional challenges to State laws
that directly deny citizens their right to vote.” Professor Chemerinsky drew a
distinction between two types of election law cases that had been decided by
the Supreme Court. In the first line of cases (including Kramer and Dunn), the
Supreme Court applied “close scrutiny” to State laws that directly deny the
right to vote and required the laws to be “necessary to promote a compelling
state interest.”” The other line of cases (including Anderson and Burdick)
involved State statutes that indirectly or derivatively impose a burden on the
right to vote and the Supreme Court has held that constitutional challenges
to these laws will be decided based a balancing of the burden on the voters’
rights resulting from the laws and the State’s interests that are promoted by
them.”® Professor Chemerinsky urged the Supreme Court to apply the Kramer-
Dunn precedents in deciding Crawford and determine whether SEA 483 is
narrowly tailored to serve a compelling State interest.”” Unfortunately, the
Supreme Court did not adopt Professor Chemerinsky’s suggestion and eight
of the nine justices adopted the Anderson-Burdick balancing test to guide
their opinions in Crawford.”® No Supreme Court justice distinguished or
even referred to the Kramer-Dunn precedents in their opinions in Crawford.

The Kramer-Dunn precedents should have been applied to the plaintiffs’
equal protection challenge in Crawford because SEA 483 imposed a new
restriction on voting that prevented some otherwise eligible Indiana voters
from casting a ballot. The profound interests that Americans have in voting
that were so aptly described in Kramer were frustrated for those registered
Indiana voters who could not cast a ballot because of SEA 483.

Had the Supreme Court properly applied the Kramer-Dunn precedents,
the governmental defendants in Crawford would have had the burden to
establish that SEA 483 was necessary to satisfy a compelling State interest
in combatting voter fraud.” It is difficult to comprehend how the defendants
in Crawford could have met this burden when Indiana failed to present any
evidence that in person voter fraud had ever occurred in State history.

By not applying the Kramer-Dunn precedents to decide Crawford, the
Supreme Court diminished significantly the constitutional protection of
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the right of Americans to vote. The Anderson-Burdick line of cases simply
require a balancing of the interests of voters against the interests of the State
in the electoral process. The Kramer-Dunn line of cases, on the other hand,
requires States that pass laws that restrict the right to vote to justify such
laws as necessary to promote a compelling government interest. The right
of Americans to vote deserves the strongest protections that the Constitution
affords®! and the U.S. Supreme Court should have applied the Kramer-Dunn
precedents in Crawford.

Constitutional challenges to state photo ID laws after Crawford

Constitutional challenges to State photo identification laws did not abate
but rather increased after Crawford was decided by the Supreme Court. Since
a majority of the justices in Crawford recognized that some eligible Indiana
voters might have their constitutional right to vote violated by the operation
of SEA 483,% constitutional challenges to state voter identification laws have
been brought after Crawford by individuals and members of discreet groups
who are burdened by such laws.%

After Crawford was decided by the Supreme Court, implementation of voter
identification laws have been found to violate the constitutional rights of:
African Americans in North Carolina;* voters in Wisconsin who are entitled
to free IDs which will enable them to vote;* and eligible American Indian
voters who lack statutorily-required voter identification in North Dakota.®
The Fifth Circuit, sitting in en banc, held that a Texas photo identification law
had a discriminatory effect on minorities’ voting rights in violation of Sec-
tion 2 of the federal Voting Rights Act.®” A state court judge in Pennsylvania
also held that the Commonwealth of Pennsylvania’s photo ID law violated
the state constitution in that it burdens the fundamental right to vote.®® These
cases indicate that several state voter identification laws that were enacted
after Crawford have been implemented in ways that violate the constitutional
rights of individuals or members of groups who simply seek to vote in state
and federal elections.

Professor Richard L. Hasen, an election law expert, has surveyed the
efficacy of litigation that has challenged state voter identification laws in
the wake of Crawford.* Professor Hasen recognizes that this litigation is
important because it seeks to enfranchise voters who face special burdens
obtaining acceptable voter identification credentials.”” However, he asserts
that the litigation challenging voter identification laws imposes substantial
burdens and costs on voters, voter advocacy groups, courts, government
entities and their agencies.”’ He also asserts that voter identification laws
contribute to voter confusion and discouragement and that administrative
errors in their implementation further disenfranchise voters.”” He contends



30 national lawyers guild review

that what is often lost in the intense focus on addressing the myriad problems
created by voter identification laws is that the “evidence that such laws prevent
impersonation fraud or instill voter confidence is essentially non-existent.”**
Professor Hasen concludes that states should be required by courts to provide
actual evidence that they have good reasons for burdening voters with these
identification requirements and that the means used are closely connected
to these reasons.” Of course, strict scrutiny review by the courts of voter
identification laws would require states to provide the type of justification
for these laws that Professor Hasen seeks.

Congress’s authority to address state voter identification laws

Although a majority of the Supreme Court justices in Crawford declined
to find Indiana’s voter identification law to be facially unconstitutional,
subsequent lower federal court decisions have found state-created voter
identification laws to be unconstitutional as applied to members of discreet
groups, including racial minorities. The United States Congress has the
authority under the Fourteenth and Fifteenth Amendments to enact legisla-
tion to prevent and remedy violations of the substantive provisions of these
Amendments.” Congressional action in response to another discriminatory
electoral practice, literacy tests, illustrates the type of legislation that Con-
gress could enact to prevent or remedy the unconstitutional violations that
state voter identification laws have spawned.

In the late nineteenth and early twentieth centuries, many states enacted
literacy tests that required prospective voters to establish their proficiency
in reading and/or writing English as a requirement for voting. The Supreme
Court held in 1959 that literacy tests are constitutional, absent proof of racial
discrimination in their application.”® However, Congress later determined
that literacy tests were used, especially in southern states, to prevent African
Americans from voting and as a result their use in these states was suspended
for five years by the Voting Rights Act of 1965.°” South Carolina, one of the
states whose literacy test was suspended, challenged Congress’s authority
to suspend its literacy test.”® The Supreme Court held that the suspension of
South Carolina’s literacy test was a proper exercise of Congress’s authority
under Section 2 of the Fifteenth Amendment because Congress had deter-
mined that South Carolina’s literacy test had been instituted and administered
to prevent African Americans from voting.” In the Voting Rights Act of 1965,
Congress also provided that certain persons of Puerto Rican descent could not
be denied the right to vote due to an inability to read or write English'*® and
the Supreme Court upheld Congress’s authority to enact this provision under
section 5 of the Fourteenth Amendment in Katzenback v. Morgan.'” In 1970,
Congress amended the Voting Rights Act of 1965 to suspend literacy tests in
all federal, state and local elections for a period of five years.!”> Oregon and
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several other states challenged Congress’ authority to suspend the use of all
literacy tests but the Supreme Court unanimously agreed that Congress had
the authority under the Fourteenth and Fifteenth Amendments to suspend
them in all jurisdictions because they had been used to discriminate against
voters on the basis of race.!”®

As with state literacy tests, Congress can enact laws that seek to prevent
or remedy the unconstitutional applications of state voter identification
laws. This power extends to suspending their use in federal and state elec-
tions because they have been applied in a racially discriminatory manner.
Congress could prohibit states from requiring voters to present identifica-
tion documentation as a qualification for casting a ballot. Such a prohibition
would prevent states from enacting voter identification laws, which suppress
voter turnout,'* without evidence that in-person voter fraud is a widespread
problem in American elections. Congress should act to make it easier for
Americans to vote, not more difficult.

Conclusion

The right to vote in America is a precious right. Americans have fought and
died to expand and protect it. The U.S. Supreme Court’s decision in Crawford
constitutes a substantial diminution of the constitutional protection of the
right of Americans to vote. Congress should enact legislation that prohibits
state-created restrictions on voting, such as voter identification laws. Only
then will the right of Americans to vote be protected commensurate to its
importance in our democratic and republican form of government.
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Amber Penn-Roco

TRUMP’S DISMANTLING OF
THE NATIONAL MONUMENTS:
SACRIFICING NATIVE
AMERICAN INTERESTS ON
THE ALTAR OF BUSINESS

In December of 2017, President Trump demolished the Bears Ears National
Monument, shrinking it by 85 percent. That same day, President Trump also
cut the Grand Staircase-Escalante National Monument by 46 percent. The
Trump Administration was urged by energy companies to shrink the National
Monuments so they could take advantage of the natural resource deposits
located within the National Monument areas. In February of 2018, the lands
stripped from the National Monuments became open to claims and leases by
energy companies. In his brief presidency, President Trump has demonstrated
an utter disregard for the preservation of the land and for the recognition of
tribal interests; he has proven that when those interests compete with private
business interests, he will always protect the businessman, to the detriment
of tribal people across the nation.

Tribal proposal to President Obama

When considering the impact of President Trump’s actions, it is important to
consider the long road endured to create the Bears Ears National Monument.
On October 15, 2015, the Bears Ears Inter-Tribal Coalition, which includes
the Navajo Nation, the Hopi Tribe, the Ute Mountain Ute Tribe, Uintah and
Ouray Ute Indian Tribe and the Pueblo of Zuni, submitted their Proposal to
Barack Obama for the Creation of the Bears Ears National Monument.' The
proposal was the result of six years of intensive work, and proposed a monu-
ment area encompassing 1.9 million acres.? The proposal came after years
of desecration of the area, including the routine destruction of petroglyphs,
ancestral dwellings and burial sites.’

For example, in 2016, immediately prior to the site designation, the area
suffered from numerous vandals. In one instance, thieves attempted to
steal a petroglyph of a dancer, they first used a rock saw, and then a chisel,
neither of these methods worked and left the petroglyph “mauled.” In
another, a person did donuts in an ATV in a 1,200-year-old archaeological
site.’ In 2015, grave robbers looted multiple sites, and tossed aside human

Amber Penn-Roco is an attorney specializing in tribal sovereignty issues with Galanda
Broadman, a native-owned Indian Country law firm in Seattle, Washington. She also
serves as a contributing editor for NLGR.
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bones to steal ceramics that were buried in the graves.® The Proposal sug-
gested a way to end the desecration of the area: through the formation of
a National Monument.

President Obama establishes Bears Ears National Monument

On December 28, 2016, in a presidential proclamation, President Obama
established the Bears Ears National Monument, a 1.35-million-acre area.’
The proclamation is poetic. It begins:

Rising from the center of the southeastern Utah landscape and visible from
every direction are twin buttes so distinctive that in each of the native
languages of the region their name is the same: Hoon’Naqvut, Shash Jaa,
Kwiyagatu Nukavachi, Ansh An Lashokdiwe, or “Bears Ears.” For hundreds
of generations, native peoples lived in the surrounding deep sandstone
canyons, desert mesas, and meadow mountaintops, which constitute one
of the densest and most significant cultural landscapes in the United States.
Abundant rock art, ancient cliff dwellings, ceremonial sites, and countless
other artifacts provide an extraordinary archaeological and cultural record
that is important to us all, but most notably the land is profoundly sacred
to many Native American tribes, including the Ute Mountain Ute Tribe,
Navajo Nation, Ute Indian Tribe of the Uintah Ouray, Hopi Nation, and
Zuni Tribe. . . .8

From earth to sky, the region is unsurpassed in wonders. The star-filled
nights and natural quiet of the Bears Ears area transport visitors to an ear-
lier eon. Against an absolutely black night sky, our galaxy and others more
distant leap into view. As one of the most intact and least roaded areas in
the contiguous United States, Bears Ears has that rare and arresting quality
of deafening silence.’

The presidential proclamation goes on to recognize the rich history of the
area, noting the “Clovis people hunted among the cliffs and canyons of Cedar
Mesa as early as 13,000 years ago” and that “hunters and gatherers continued
to live in this region in the Archaic Period, with sites dating as far back as
8,500 years ago.”'" It also notes that the “area’s cultural importance to Native
American tribes continues to this day. As they have for generations, these
tribes and their members come here for ceremonies and to visit sacred sites.”
The proclamation continues:

Traditions of hunting, fishing, gathering, and wood cutting are still prac-
ticed by tribal members, as is collection of medicinal and ceremonial
plants, edible herbs, and materials for crafting items like baskets and
footwear. The traditional ecological knowledge amassed by the Native
Americans whose ancestors inhabited this region, passed down from
generation to generation, offers critical insight into the historic and
scientific significance of the area. Such knowledge is, itself, a resource
to be protected and used in understanding and managing this landscape
sustainably for generations to come."
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The presidential proclamation concludes that the “Protection of the Bears
Ears area will preserve its cultural, prehistoric, and historic legacy and main-
tain its diverse array of natural and scientific resources, ensuring that the
prehistoric, historic, and scientific values of this area remain for the benefit
of all Americans.”"?

In the proclamation, President Obama also established the Bears Ears Com-
mission, made up of officers from the tribes in the Bears Ears Inter-Tribal
Coalition. The Bears Ears Commission was established “[i]n recognition of
the importance of tribal participation to the care and management of the ob-
jects identified above, and to ensure that management decisions affecting the
monument reflect tribal expertise and traditional and historical knowledge.”"?

Overall, President Obama’s dedication of the Bears Ears National Monu-
ment was a beautiful declaration to the tribal people, noting both the historic
and current importance of the site to the tribes, the beauty of the natural area
and the importance of preserving cultural, natural and historic resources.
Its respect for the area and for the tribes that call the area home is clear.
But, the artful and expressive deference demonstrated in President Obama’s
proclamation stands in stark contrast to President Trump’s actions towards
the Bears Ears area.

President Trump orders review of national monument designations

On April 26, 2017, President Trump issued Executive Order 13792 on the
Review of Designations Under the Antiquities Act.'* The executive order
directed the secretary of the interior to “conduct a review of all presidential
designations or expansions of designations under the Antiquities Act made
since January 1, 1996.”"* The secretary’s review was required to include
monuments “where the designation covers more than 100,000 acres, where
the designation after expansion covers more than 100,000 acres, or where the
Secretary determines that the designation or expansion was made without
adequate public outreach and coordination with relevant stakeholders.”'®
The executive order ordered the review of 27 of the 57 national monuments
designated under the Antiquities Act since January 1, 1996, including Bears
Ears National Monument. However, Bears Ears National Monument is the
only monument specifically listed in President Trump’s executive order.

Under the executive order, the secretary was required to determine whether
the designations were “made in accordance with the requirements and origi-
nal objectives of the [Antiquities] Act.”'” In making this determination, the
secretary was directed to consider the following factors:

(1) the requirements and original objectives of the Act, including the Act’s
requirement that reservations of land not exceed “the smallest area compat-
ible with the proper care and management of the objects to be protected”;
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(i1) whether designated lands are appropriately classified under the Act as
“historic landmarks, historic and prehistoric structures, [or] other objects
of historic or scientific interest”;

(iii) the effects of a designation on the available uses of designated Federal
lands, including consideration of the multiple-use policy of section 102(a)
(7) of the Federal Land Policy and Management Act (43 U.S.C. 1701(a)
(7)), as well as the effects on the available uses of Federal lands beyond
the monument boundaries;

(iv) the effects of a designation on the use and enjoyment of non-Federal
lands within or beyond monument boundaries;

(v) concerns of state, tribal, and local governments affected by a designa-
tion, including the economic development and fiscal condition of affected
states, tribes, and localities;

(vi) the availability of federal resources to properly manage designated
areas; and

(vii) such other factors as the Secretary deems appropriate.'®

The executive order required the secretary to provide an interim report
within 45 days and summarize the his findings specifically on the Bears Ears
National Monument and any “such other designations as the Secretary deter-
mines to be appropriate for inclusion in the interim report.”” The secretary
was also required to provide “recommendations for such Presidential actions,
legislative proposals, or other actions consistent with law.”® Following the
interim report, the secretary was required to give, within 120 days, a final
report to the president that summarized the his findings on all designations
and contained recommendations for actions.”

In conducting his review, the secretary was required to “consult and co-
ordinate with the governors of states affected by monument designations
or other relevant officials of affected state, tribal, and local governments.”>

Secretary submits an interim report

On June 10, 2017, the secretary submitted his interim report.? It recom-
mended that:

(1) the existing boundary of the BENM be modified to be consistent with
the intent of the Act; (2) Congress authorize tribal co-management of
designated cultural areas; (3) Congress designate selected areas within the
existing BENM as national recreation areas or national conservation areas,
as defined by law; and (4) Congress clarify the intent of the management
practices of wilderness or WSAs within a monument.?*

While the secretary claimed that he consulted with local tribes, even stat-
ing that the tribes were “very happy” and “desire[d] co-management” of
Bears Ears, tribal representatives stated that this was false.” They claimed
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that, in fact, Zinke ignored months of requests from tribal representatives,
but finally capitulated to a short one-hour meeting.?® U.S. Sen. Tom Udall,
the vice-chair of the Senate Committee on Indian Affairs, stated that it is
clear that “Zinke did not properly consult with tribes . . . He never adequately
engaged the tribes, or the public.”?’

President Trump shrinks national monuments

On December 4, 2017, President Trump issued a presidential proclamation
modifying the Bears Ears National Monument.?® The presidential proclama-
tion shrank the Bears Ears National Monument by 85 percent, to 201,876
acres.” The same day, President Trump also issued a presidential proclama-
tion modifying the Grand Staircase-Escalante National Monument,*® cutting
it by 46 percent, to 1,003,863 acres.’!

Secretary submits a final report

On December 5, 2017, a day after the President’s proclamations were is-
sued, the Secretary submitted his final report.* In the report, the secretary
recommended modifying the boundaries of four national monuments: the
Bears Ears, Grand Staircase, Cascade-Siskiyou, and Gold Butte National
Monuments. This recommendation indicates that President Trump’s cuts on
the Bears Ears National Monument and Grand Staircase-Escalante National
Monument is likely just the beginning of the Trump Administration’s deci-
mation of the national monuments.

After the report was issued, representatives from local tribes, Carleton
Bowekaty, a councilman of the Pueblo of Zuni and co-chair of the Bears Ears
Inter-Tribal Coalition and David Filfred, a council delegate for the Navajo
Nation Council, highlighted the lack of consultation, stating:

It is time to set the record straight. The President, Interior Secretary Ryan
Zinke, the Utah congressional delegation and Utah’s governor did not
consult with us in making their decision to shrink Bears Ears. This is the
work of powerful politicians playing the same old game, and attempting
to bring the swamp to southern Utah.

They did not work with us, despite their claims that they heard the voices
of tribes. The voice of the Navajo Nation, the Hopi Tribe, the Ute Indian
Tribe, the Ute Mountain Ute Tribe and the Pueblo of Zuni has been uni-
form, consistent and loud: Protect our homelands, histories and cultures
by preserving the Bears Ears National Monument.*

They stated that it “is simply not enough to hear our voices and ignore
them outright” and noted that the “failure to consult with our elected leaders
on gutting Bears Ears also abdicates the trust duty the United States has to
our nations.”** They concluded, “The lack of understanding and regard that
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this administration has shown for Native Nations has been abhorrent, and
this attempted dismantling of Bears Ears follows what is becoming a long
line of attacks.”®

Parties file litigation challenging the presidential proclamation

On December 4, 2017, the Hopi Tribe, Navajo Nation, Ute Indian Tribe,
Ute Mountain Ute Tribe, and Zuni Tribe filed a “Complaint for Injunctive
and Declaratory Relief” in the United States District Court for the District of
Columbia, alleging claims against the President, the Secretary, the Director
of the Bureau of Land Management, the Secretary of Agriculture, and the
Chief of the U.S. Forest Service.*

A variety of other lawsuits have been filed challenging the Presidential
Proclamation on Bears Ears, including: (1) a lawsuit by a coalition of differ-
ent interest groups, including Utah Dine Bikeyah, Patagonia Works, Friends
of Cedar Mesa, Archaeology Southwest, Conservation Lands Foundation,
Access Fund, Society for Vertebrate Paleontology, National Trust for Historic
Preservation; and (2) a lawsuit by eleven environmental groups, including
the Wilderness Society, National Parks Conservation Association, Sierra
Club, Grand Canyon Trust, Defenders of Wildlife, Great Old Broads for
Wilderness, Western Watersheds Project, WildEarth Guardians, Center for
Biological Diversity, Natural Resources Defense Council, Southern Utah
Wilderness Alliance.”

Further, lawsuits have been filed challenging the Grand Staircase-Escalante
Proclamation, including: (1) a lawsuit by ten environmental groups, including
the Wilderness Society, Defenders of Wildlife, Natural Resources Defense
Council, Southern Utah Wilderness Alliance, Grand Canyon Trust, Great Old
Broads for Wilderness, Western Watersheds Project, WildEarth Guardians,
Sierra Club, Center for Biological Diversity; and (2) a lawsuit by the Grand
Staircase Escalante Partners, Society of Vertebrate Paleontology, Conserva-
tion Lands Foundation.

In other words, the proclamations are being challenged by a wide variety
of groups, including tribes, environmental organizations, paleontology orga-
nizations, and private companies. The sheer amount of support and variety
of opponents is staggering.

Bears Ears and the Antiquities Act

The complaint by the tribes alleges that the presidential proclamation
shrinking Bears Ears National Monument “violated the Antiquities Act,
seized an authority that the Constitution vests in Congress, exceeded the
power delegated to the President by Congress, and should be declared
unlawful and enjoined to prevent its implementation.”*® Accordingly,
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the litigation over the Bears Ears National Monument will focus on the
Antiquities Act.

As provided in the Property Clause of the Constitution, Congress holds
the authority to dispose of, regulate, and protect public lands. In the Antiqui-
ties Act, Congress delegated to the executive the power to protect “historic
landmarks, historic and prehistoric structures, and other objects of historic
or scientific interest” that are on federal lands and reserve, and withdraw
lands into federal ownership “confined to the smallest area compatible with
proper care and management of the objects to be protected.”* In other words,
the Antiquities Act allows the president to invoke Congress’ authority to
designate federal public lands.

Congress still possesses the authority to alter any presidential designation.
In the past, “Congress has expanded and reduced the size of proclaimed
monuments and abolished eleven. ... While presidents have also expanded
boundaries, and even diminished boundaries 18 times with congressional
acquiescence, no president has rescinded a proclaimed monument.”™° In ex-
amining the Antiquities Act, “[m]any legal scholars point out that Congress
retained its constitutional authority to diminish or revoke a monument because
the Act only grants a president the authority to create national monuments;
others argue there is implicit presidential authority to rescind.”™!

Therefore, the primary issue in determining whether President Trump’s
presidential proclamation shrinking Bears Ears National Monument ex-
ceeded his authority under the Antiquities Act is whether the Antiquities
Act provides presidents with an implied authority to rescind monuments.
The Complaint by the Tribes affirmatively states that the Antiquities Act
does not provide any implied authority to rescind, stating:

The Antiquities Act authorizes Presidents to designate federal public lands,
such as Bears Ears, as national monuments to safeguard and preserve
landmarks, structures, and objects of historic or scientific importance.
The Antiquities Act, however, does not authorize presidents to rescind or
modify national monuments created by their predecessors, and certainly
not to revoke and replace them with smaller ones as has been done here.
That power is reserved to Congress alone.*

This issue has not been litigated previously. Accordingly, President Trump
“seeks to exercise untested discretion under the Act [to] rescind the Bears
Ears National Monument designation. This level of uncertainty provides an
opportunity for litigation of issues of first impression.”™

Overall, while the Antiquities Act clearly provides presidents with the
authority to protect historic landmarks by withdrawing the land into federal
ownership, the reverse is not true. It seems an impermissible extension of
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presidential authority to assume that the power to protect lands also includes
an implied authority to rescind those protections, especially when Congress
expressly retained those powers.

Shash Jaa National Monument and Indian Creek National Monument Act

In an apparent effort to solidify President Trump’s changes to the Bears Ears
National Monument, regardless of the outcome of the previously discussed
litigation, Rep. John Curtis introduced the “Shash Jaa National Monument
and Indian Creek National Monument Act.” This would reduce the Bears
Ears National Monument by 85 percent. Mr. Curtis has purported that the
Act would “create the first Tribally managed national monument.”* While it
is true that the Act would require the establishment of a management council,
including four Native Americans, it allows the president to select the mem-
bers, without any input from tribal representatives. Further, the management
council would include two members of the San Juan County Board of Com-
missioners, but only include representatives from two of the five tribes of the
Bears Ears Inter-Tribal Coalition. Russell Begaye, president of the Navajo
Nation stated, “Far from empowering tribes, it would put local politicians
and ‘handpicked’ Native Americans in charge.” Mr. Begaye declared that
the “management in this bill is tribal in name only.”*

Representatives from the Bears Ears Inter-Tribal Coalition have also
stated that the Act will “eviscerate the important collaborative government-
to-government management role for tribes recognized and honored in the
Obama proclamation.”™’ The Coalition noted,

In fact, this bill completely undermines the ability of our tribes to protect
the resources President Obama sought to preserve for us indefinitely. It
does so by filtering our voice through the very individuals who fought most
vociferously against our tribes having a voice in the management of our
historic, religious, and cultural patrimony at Bears Ears.™®

The Coalition also pointed out that “[i]n characteristic Utah congressional
fashion, Congressman Curtis developed this ‘pro-tribal’ bill without ever
consulting with our tribes, or any of the tribes of the five tribes coalition.”

Natural resources in the National Monument areas

Public discourse has been quick to point out that the areas removed from
the National Monuments are rich in oil, gas, coal, and uranium.* The Bureau
of Land Management has designated parts of the Bears Ears area as areas
with high-to-moderate oil and gas development potential.>! Further, a U.S.
Geological Survey estimated that 62 billion tons of coal are in a plateau that
sits within the Grand Staircase-Escalante, in other words “Utah’s biggest coal
field” where there are currently no mining leases.>
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While President Trump has justified the reduction of Bears Ears by argu-
ing that public land must be available for “public uses” he has not admitted
that he was motivated by the potential to exploit the land.* However, the
Washington Post obtained documents pointing to a concerted effort by energy
companies that “urged the Trump administration to limit the monument to the
smallest size needed to protect key objects and areas, such as archeological
sites, to make it easier to access the radioactive ore.””* In a letter the Depart-
ment of the Interior, the Colorado-based Energy Fuels Resources advocated
altering Bears Ears in ways that would protect the company’s assets, located
just outside the Bears Ears National Monument.*® These assets included the
United States’ last operating uranium mill.>® The company’s chief operating
officer wrote that “[rJeducing our reliance on foreign sources of uranium
requires a facility that can process the abundant uranium resources that are
located in the region near the White Mesa mill.”” The issue of uranium min-
ing is particularly important to the Navajo Nation, as many uranium mines
—which have been designated as superfund sites—remain near Navajo lands,
resulting in contamination of the tribe’s water sources.*®

Meanwhile, the New York Times obtained internal agency documents
demonstrating that “[e]ven before President Trump officially opened his
high-profile review last spring of federal lands protected as national monu-
ments, the Department of Interior was focused on the potential for oil and
gas exploration at a protected Utah site.” The documents contains maps
depicting boundary changes that would “resolve all known mineral conflicts,”
referring to the oil and gas sites on the land.*° The New York Times sued to
obtain access to the documents® and maintained that:

The internal Interior Department emails and memos also show the cen-
tral role that concerns over gaining access to coal reserves played in the
decision by the Trump administration to shrink the size of the Grand
Staircase-Escalante National Monument by about 47 percent, to just over
1 million acres.

Mr. Zinke’s staff developed a series of estimates on the value of coal that
could potentially be mined from a section of Grand Staircase called the
Kaiparowits plateau. As a result of Mr. Trump’s action, major parts of the
area are no longer a part of the national monument.*

Overall, the New York Times noted that “[f]rom the start of the Inte-
rior Department review process, agency officials directed staff to figure
out how much coal, oil and natural gas...had been put essentially off
limits, or made harder to access, by the decision to designate the areas
as national monuments.”®® Accordingly, the federal government’s own
records reveal President Trump’s motivation behind shrinking of the
national monuments.
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Trump Administration’s sacrifice of tribal ancestral land

The reduction of the Bears Ears National Monument is only President
Trump’s most recent demonstration of his dedication to sacrificing tribal
ancestral homes to business interests. Earlier in 2017, President Trump
signed a memorandum to the Secretary of the Army directing the Secretary
to expedite review of the Dakota Access Pipeline, noting that “I believe that
construction and operation of lawfully permitted pipeline infrastructure
serve the national interest.”** Immediately after signing the memorandum,
President Trump ignored questions about the pipeline’s impact on Standing
Rock Sioux Tribe.%

As most are aware, the Dakota Access Pipeline was the subject of a mas-
sive collaborative protest by many Native American tribes, in what many
recognized as one of the largest gatherings of Native American protestors in
modern times. The tribes and groups opposing the pipeline were primarily
concerned with the proximity to the Standing Rock Sioux’s only source of
drinking water. The tribes’ fears were well founded. By January 2018, the
Dakota Access Pipeline had suffered from five spills, with commenters noting
“[t]he series of spills in the pipelines’ first months of operation underlines a
fact that regulators and industry insiders know well: Pipelines leak.”®

Further, in April 2017, President Trump issued a permit to TransCanada
Keystone Pipeline, L.P., authorizing Keystone to construct, connect, operate
and maintain the Keystone Pipeline®” across the territories of numerous tribes.
The tribes also opposed the Keystone Pipeline, noting that federal government
“failed to adequately consult and negotiate the matter with them, despite the
direct effect the pipeline’s route would have on their lands.”® Tribes were “con-
cerned about a range of environmental problems like pollution, accelerated
climate effects and potential danger to the tribes’ water supply.”® Recently,
the Keystone Pipeline suffered a large oil leak, spilling over 795,000 liters
of oil, only 64 kilometers west of the Sisseton Wahpeton Oyate of the Lake
Traverse Reservation, concerning tribal leaders.” President Trump’s disregard
for the issues important to the Native American people is clear.

President Trump’s policies are a natural outgrowth of his personal, dismis-
sive and disrespectful attitude towards Native American culture. For example,
at an event meant to honor Native Americans, while President Trump was
hosting three Navajo Code Talkers, he used the event as an opportunity to
insult Senator Elizabeth Warren, calling her “Pocahontas.”” These comments
were made beneath a portrait of Andrew Jackson, the architect of the Trail of
Tears, which forced 17,000 Native Americans from their ancestral homes.”
Whether these insults are merely the mistake of an uninformed individual
or a purposeful slight, the visual image, and the disrespect inherent in both
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of those gestures, will remain intertwined with Native American perception
of President Trump.

Overall, President Trump’s policies prioritize the promotion of business
interests over preservation of the land. President Trump’s sacrifice of tribal
interests, values and places—in exchange for profits and the lining of business-
men’s pockets—will be a defining characteristic of the Trump Administration,
at least to the Native American people whose lives he has impacted. The ut-
ter lack of respect for tribal ancestral grounds and the cultural, historic and
natural resources contained within those lands, is appalling. Trump’s actions
will have repercussions for generations to come.
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Statement of Interest’

Amici are organizations and a former judge committed to defending the
constitutional protections afforded by both the Fourth and Sixth Amend-
ments and include the National Lawyers Guild, American Conservative
Union Foundation Center for Criminal Justice Reform, Freedom Project,
Judge Nancy Gertner (Ret.), the Human Rights Defense Center, National
Coalition to Protect Civil Freedoms, the Partnership for Civil Justice Fund,
People’s Law Office. Many of these organizations have appeared previously
as amicus curiae before this Court. Their individual organizational statements
are contained in the Appendix following this brief.

Summary of Argument

This Court should accept certiorari because of the important concerns
related to privacy and judicial fact-finding in a context that suggests bias and
hostility to constitutionally protected viewpoints.

First, this case squarely presents the question of privacy interests in Internet
browsing history. Whether or not the government may obtain this information
without a showing of probable cause is a question of tremendous importance
for individual freedom and political activity.

Second, this case raises important questions of what factors may be legiti-
mately considered by judges at the sentencing phase. Petitioner’s sentence
was based on judicial fact-finding that the defendant commissioned murders,
even though he was never charged with any form of homicide or planning
homicide and there were no relevant jury findings. The judge also expressed
hostility to Petitioner’s philosophy and political views. This Court should
not permit punishment based on lower burdens of proof for any crime, much
less one as serious as murder-for-hire, and should clarify that punishments
may not be enhanced because of ideology.

Zachary Wolfe is an assistant professor of Writing at George Washington University
in Washington DC, and a longtime member and former national vice-president of
the National Lawyers Guild. Heidi Boghosian is the executive director of the A.J.
Muste Memorial Institute in New York, NY. She is a former executive director of the
National Lawyers Guild.
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Argument

l. This court should resolve the question of the
privacy interest in online activity

This society is grappling with the question of what privacy protections
should attend modern communications in a free society. “[B]oth empirical
research and public opinion polls suggest that the public has higher expecta-
tions of privacy than those recognized by the courts in most Fourth Amend-
ment jurisprudence.”

This Court has taken notice, providing important guidance by revising
decades-old principles in light of new technology in Riley v. California,? and
confronting further questions of when modern technology fundamentally
changes the nature of an intrusion into one that is unreasonable in Carpenter
v. United States.?

In working through these questions, this Court would benefit from consider-
ing a fuller array of the types of intrusions made possible when the third-party
doctrine, as developed in Smith v. Maryland,’ is applied to types of activity
that could not have been envisioned by courts in decades past.

The court below held that government collection of information regarding
the specific IP addresses that a person visits is “precisely analogous to the
capture of telephone numbers at issue in Smith.”® But this is far from self-
evident and has been a subject of debate and concern at this Court, in lower
courts, and among the general public.

In this Court, Riley, 134 S. Ct. at 2490, specified that one reason a warrant
was required for searches of mobile telephones, even in a search incident to
arrest, was because “[a]n Internet search and browsing history, for example,
can be found on an Internet-enabled phone and could reveal an individual’s
private interests or concerns.”” This echoes prior concerns and still-open
questions about the extent of legal protection for Internet activity that, to
many, appears extremely private.?

The Eleventh Circuit’s concern and internal disagreement in United States
v. Davis,’ regarding the applicability of Smith to web browsing history
is instructive. In dissent, Chief Judge Martin was concerned that “blunt
application of the third-party doctrine threatens to allow the government
access to a staggering amount of information that surely must be protected
under the Fourth Amendment” including, specifically, “what websites you
access.”® The majority acknowledged these concerns, but held that it could
not respond to them absent instruction from this Court."

Notably, studies reveal that actual expectations of privacy in Internet
histories are quite high. “Approximately 85% of respondents felt that law
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enforcement should never have access or at least require a level commensu-
rate with probable cause to obtain information about online search, purchase,
website visitation histories.”'

Accordingly, this case presents an opportunity for the Court to address
a type of modern activity—web browsing—that has weighed heavily in
recent thinking about privacy concerns but has not been resolved. More-
over, as discussed below, the ability to access the Internet without being
monitored by the government, absent probable cause, is essential to a
modern free society.

A. Online activity has extraordinary social importance and requires
constitutional protection.

In addition to Fourth Amendment concerns, a free and open Internet is es-
sential to the marketplace of ideas," and the government’s and lower court’s
notion that there are no privacy interests to be protected in web browsing
history has alarming First Amendment implications. Although the right to
receive information is typically discussed in the context of censorship,'* it
is a principle of which this Court should be mindful when evaluating the
importance of privacy rights in Internet histories. “We are all familiar with
the thought that democracy requires a flourishing ‘public life.” Less famil-
iar, but equally essential, is the idea that a self-governing people requires a
flourishing personal life.”?

It will be self-evident to many that what can be determined from examin-
ing only Internet histories is profoundly “private” information. As discussed
above, examinations of online activity have been highlighted as the type of
intrusion into private matters that is of concern when other types of govern-
ment searches are being considered by this and lower courts. Amici believe
that the Court will find that the same interests implicated in searches of a
mobile phone also require a warrant based on probable cause before the
government may monitor an individual’s web history.!®

However, the court below mechanically applied nearly forty-year-old
precedent, believing that cases considering pen traps of the telephone
number dialed was akin to government knowledge of what websites a per-
son visits.”” Something as socially, politically, and personally important as
website browsing history requires updated consideration of privacy rights
by this Court before the government is given license to search it without
probable cause.

By granting cert. in this case, the Court would benefit from full and precise
briefing on this specific issue and could clarify important rights for the public
as well as provide much-needed guidance for the lower courts.”
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Il. To ensure that judges do not unfairly punish a defendant in
violation of the sixth amendment to the U.S. Constitution,
sentences must be based on facts proven at trial

Judges, when poised to render sentencing, should not engage in fact-finding.
This Court held in Apprendi v. New Jersey that the Sixth Amendment right to
ajury trial—a “constitutional protection[] of surpassing importance”— pro-
hibits judges from enhancing criminal sentences beyond statutory maximums
based on facts other than those decided by the jury beyond a reasonable doubt
or fact of prior conviction.” Antipathy to entrusting the government with
sentencing has existed since the nation’s founding, preferring the “unanimous
vote of 12 of [their] fellow citizens.”*

The extraordinary harshness of the sentence in this case, based on especially
problematic judicial fact-finding, calls for careful scrutiny. Thirty-one-year-old
Ross William Ulbricht, a first-time offender, received a much harsher sentence
than prosecutors sought based not on charges presented to the jury, but rather
on judicially-found “facts”—namely that he ordered several murders-for-hire.”
Although Mr. Ulbricht’s case was not death-penalty eligible, his sanction of life
without possibility of parole, also referred to as “death-in-prison,” is close on
the punishment spectrum, and is “severe and degrading, arbitrarily imposed,
and ha[s] been condemned by members of the international community.”*

It is worth noting that other Silk Road-related defendants received sig-
nificantly lighter sentences, ranging from ten years to 16 days, in disregard
of the sentencing consideration to avoid unwarranted sentencing dispari-
ties among defendants with similar records who have been found guilty of
similar conduct.?

The case of Blake Benthall, alleged owner and operator of Silk Road
2.0—one of many dark net markets that proliferated after Ulbricht’s sentenc-
ing?*—illustrates the gross disparity. In its press release after Benthall’s arrest
on November 5, 2014, the FBI noted:

Silk Road 2.0 was virtually identical to the original Silk Road website in
the way it appeared and functioned. In particular, like its predecessor, Silk
Road 2.0 operated exclusively on the “Tor” network and required all trans-
actions to be paid for in Bitcoins in order to preserve its users’ anonymity
and evade detection by law enforcement.?

U.S. Attorney Preet Bharara also acknowledged Benthall was running “a
nearly identical criminal enterprise” to Silk Road.? Yet, Benthall spent a
mere 16 days in prison while Petitioner is serving a life sentence.?’

While judicial fact-finding was historically initiated to afford judges a
vehicle for lowering sentences, it has evolved to do the opposite.?® It also
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taints the criminal justice process as a whole in that “fact discretion not
only creates leeway for the expression of judicial biases, it also undermines
the appeals process and adversarial litigation. Although these mechanisms
are sometimes believed to put a beneficial check on trial courts, under fact
discretion they lose their effectiveness.”?

It is not problematic that the judge considered background information
beyond the conviction, but it is of concern that new, uncharged offenses were
brought up at sentencing and informed the ultimate sentence, in violation
of the Sixth Amendment. “The challenge arises in line-drawing to permit
suitable judicial discretion while cabining the ability of judges to punish un-
charged and acquitted conduct.”*® The Sixth Amendment jury right provides
that an individual should not be punished for an uncharged offense because
that person has been convicted of another crime. United States v. Booker
interprets the Sixth Amendment as requiring that any fact used to impose a
sentence longer than the longest sentence be supported by the jury finding or
guilty plea must be proved to a jury or admitted by the defendant.’!

A. Jurors’ historic role as a check against unbridled judicial power
has diminished, to the detriment of the rule of law

This case makes evident how the American jury’s role—as “populist protec-
tor” and a check against tyranny—has become but a “shadow of its former
self,” with sentencing practices vesting increasing power in judges despite
the constitutional mandate that the jury be central to reaching a judgment.>

This nation’s Framers and Founders feared the vagaries of judicial discre-
tion.* They were explicit that trial by jury was necessary to thwart and ob-
struct judges, not merely prosecutors with weak cases. Elbridge Gerry insisted
that jury trials were necessary to guard against corrupt judges.** Alexander
Hamilton echoed this concern when he wrote, “The strongest argument in
[trial by jury’s] favour is, that it is a security against corruption.”* John Adams
said that it was a juror’s duty to “find the verdict according to his own best
understanding, judgment and conscience, though in direct opposition to the
direction of the court.”*

This Court has long reaffirmed the Founders’ contention that juries’ role
is paramount to the execution of justice: “The jury system postulates a con-
scious duty of participation in the machinery of justice.... One of its greatest
benefits is in the security it gives the people that they, as jurors actual or
possible, being part of the judicial system of the country can prevent its
arbitrary use or abuse.”’

In the late 20th century, criminal sentencing changed in two significant
ways that diminished juries’ power: (1) New statutory schemes provided for
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different penalties for a single crime depending on the existence of aggravat-
ing circumstances, and (2) judges were afforded discretion to set sentences
within board penalty ranges (indeterminate sentencing).*®

“With respect to the second type of innovation, courts and commentators
seem to have failed to recognize the potential for incursion into the jury’s
traditional bailiwick.” That can be attributed to the fact that these reforms
were designed to reduce, not increase, sentences, making them flexible so
that offenders could be released when rehabilitated.*

With the introduction of the Sentencing Guidelines in 1986, and statu-
tory sentencing schemes in many states, the issue that had until then been
latent—judicial fact-finding in sentencing—rose to the fore.

The guidelines were designed to minimize judicial discretion—thought to
be too lenient—and amounted to a retribution model replacing the former
rehabilitation model of punishment. Judicial fact-finding no longer worked
in favor of the defendant. In early cases, challenging judicial fact-finding
under the Guidelines and state counterparts, this Court did not signal that it
would find any constitutional problems with the new sentencing framework.

While there have been efforts to reform sentencing practices over the
past four decades, this Court should consider the instant case in light
of the values informing this nation’s founding. Judge Marvin Frankel
persuasively explicated modern considerations that augment reasons the
founders might have been concerned with judicial fact-finding: factors
such as class, education, and race influence judges. He wrote: “The almost
wholly unchecked and sweeping powers we give to judges in the fashion-
ing of sentences are terrifying and intolerable for a society that professes
devotion to the rule of law.”*°

The right to have a sentence based on proven facts remains a central con-
cern today, and this case presents an opportunity for the Court to clarify the
limits of judicial fact-finding at sentencing.*!

B. Sentencing must be limited to facts admitted by the defendant or

supported by jury findings.

Significantly for the instant case, this Court precluded judges from enhanc-
ing criminal sentences based on facts other than those decided by the jury
or admitted by the defendant in part out of a concern that “[w]hen a judge
inflicts punishment that the jury’s verdict alone does not allow, the jury has
not found all the facts ‘which the law makes essential to the punishment,’
and the judge exceeds his proper authority.”?

It is instructive to recall Justice Scalia’s words regarding Mr. Blakely’s
enhanced sentence and the stakes involved:
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The Framers would not have thought it too much to demand that, before
depriving a man of three more years of his liberty, the State should suffer
the modest inconvenience of submitting its accusation to the unanimous
suffrage of twelve of his equals and neighbours, rather than a lone em-

ployee of the State.*

As our system has implicitly recognized for centuries, juries are simply
the best actors to decide fact questions. Fact questions involved specula-
tive judgments about unknown events. In order to allow the parties and
the legal system to put disputes behind them, adjudication must result
in final determinations about the matters contested by the parties. Only
the jury, with its veiled, democratic decision-making structure, has the
societal imprimatur to render acceptable final decisions on matters that
are inherently unknowable.**

The district court judge in this case failed to set forth a reasoned basis
for considering several alleged drug-related deaths as relevant facts to be
considered in determining Mr. Ulbricht’s sentence.* Judge Forrest based her
sentence on unestablished facts that Mr. Ulbricht’s actions “somehow related
to” alleged drug overdose fatalities.*® This was despite a report by Board-
certified forensic pathologist defense expert, Mark L. Taff, M.D., that found
insufficient information to attribute any of the deaths to drugs purchased
from Silk Road vendors.”’ The government did not rebut Dr. Taff’s report,
and nothing in the jury verdict resolved this contested fact.

C. Judicial fact-finding in this context is particularly troublesome and
certiorari presents an appropriate vehicle to address this issue.

1. Confusion and fear, related to misunderstood technology, and highly
prejudicial murders-for-hire and drug-related fatalities, impermissibly
tainted sentencing

The sentence was based on judicial findings related to allegations of serious
crimes that not only were never found by a jury but were not even among the
charges leveled at trial. During closing argument, the U.S. attorney explicitly
advised the jury: “[T]o be clear, the defendant has not been charged for these
attempted murders here. You're not required to make any findings about them.
And the government does not contend that those murders actually occurred.”™®

Thus, these “found” murders-for-hire and other harms are best understood
as anxious imaginings of the darker intentions that “must” lurk behind the
commonly misunderstood Silk Road technologies, namely anonymizing
software, crypto-currency, and the so-called Dark Web. Despite widespread
and growing use of Tor and Bitcoin, United States law enforcement’s fram-
ing of surveillance and cryptography shapes how the mainstream sees it.
Privacy and national security are depicted as being in conflict, with emerg-
ing communications technology an asset to privacy and a setback to security.
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Encryption is portrayed as especially threatening because law enforcement
techniques have not kept apace. “It is a brilliant discourse of fear: fear of
crime; fear of losing our parents’ protection; even fear of the dark.”™

It is tempting to believe the sweeping generalizations that the Dark Web
is solely a terrain of lawlessness, with Bitcoin and Tor serving as criminals’
saddle and spurs.*® Two years after the trial, these three areas remain widely
misunderstood, and shrouded in mystery and sensationalism, despite the fact
that many legitimate users abound: journalists, dissidents, and the military.”'

2. Constitutionally irrelevant victim impact statements factored into
sentencing bias

Such misunderstandings or confusion about technology were augmented by
impact witness statements at sentencing by parents of alleged Silk Road con-
sumers who suffered fatalities.’*> Victim impact testimony may be prejudicial
in that it diverts attention away from the facts that must be scrutinized, such
as the circumstances surrounding the crime and the defendant’s background
and character.™

Victim impact testimony creates “the risk that a...sentence will be based
on considerations that are ‘constitutionally impermissible or totally irrelevant
to the sentencing process” by focusing on the character of the victim and his
or her experience, rather than that of the offender.>

This Court has noted that it would be difficult—if not impossible—to
provide a fair opportunity to rebut such evidence without shifting the focus
of the sentencing hearing away from the defendant.>® The information may
be so emotion-laden that jurors and judges become more persuaded by how
they feel about the testimony than by the relevant case facts. There are few
more emotionally-charged and compelling witnesses than grieving parents.
And no testimony is more prejudicial and irrelevant. Moreover, the testi-
mony in this instance concerns events for which Mr. Ulbricht was not found
criminally culpable.

Even the appellate court panel found certain testimony related to uncharged
crimes inappropriate, with Judge Gerald Lynch concerned that testimony
from parents of alleged Silk Road customers who died “put an extraordinary
thumb on the scale that shouldn’t be there. . .. Does this [testimony] create
an enormous emotional overload for something that’s effectively present in
every heroin case?” Lynch asked. “Why does this guy get a life sentence?”
He went on to call the sentence “quite a leap.”™®

Judge Forrest also pointed to evidence not charged at trial that “Dread
Pirate Roberts,” or “DPR,” paid to have several persons murdered. Not one
murder was carried out, nor was Ulbricht charged in connection with the
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alleged plots. Yet at the sentencing hearing the trial judge asserted, “I find
there is ample and unambiguous evidence that [Ulbricht] commissioned . . .
murders to protect his commercial enterprise.”’

In sum, a lack of understanding of the technology-related issues, coupled
with uncharged crimes of murder-for-hire and emotion-laden witness impact
testimony from grieving family members, were used at sentencing to turn
Petitioner into a composite of everything we have to fear about the Dark
Web. Failure to allow explanations of cryptocurrency, the Dark Web, and Tor
virtually ensured that the judge’s own biases would go unchecked.

D. Judicial expressions of hostility to Petitioner’s ideology undermines
First Amendment values and public perception of fairness

The fact that Mr. Ulbricht at one time opposed United States drug laws
is not relevant to his sentence, although it appeared to weigh heavily in the
judge’s thinking during sentencing. The Court should accept cert. in this
case to clarify that sentences based on judicial dislike of ideology cannot
be tolerated.

The defendant’s ideological speech was related to a five-decades-old gov-
ernment “war on drugs in the United States [that] has been a failure that has
ruined lives, filled prisons and cost a fortune.”®

When discussing Mr. Ulbricht’s character, the trial court voiced disapproval
of his political and philosophical views. Alluding to anonymous comments
on the Silk Road site, the judge said, “[T]here are posts that discuss the laws
as the oppressor and that each transaction is a victory over the oppressor.
This is deeply troubling and terribly misguided and also very dangerous.”
Before pronouncing Mr. Ulbricht’s sentence, the district court also expressed
concern that “the reasons that you started Silk Road were philosophical and
I don’t know that it is a philosophy left behind.”*°

The First Amendment guarantees expression of opinions on matters of
public concern free from the fear of legal punishment based on the viewpoint
expressed. The First Amendment reflects our “profound national commit-
ment to the principle that debate on public issues should be uninhibited,
robust, and wide-open.”! “If there is a bedrock principle underlying the First
Amendment, it is that the government may not prohibit the expression of an
idea simply because society finds the idea itself offensive or disagreeable.”®

Thus, adding to the concerns discussed in the preceding section that Mr.
Ulbricht was sentenced for acts that a jury did not find him responsible for,
there is strong reason for concern that he was punished for the political
views he held. All this, moreover, flows from intrusion into his private web
browsing history without a prior showing of probable cause, as discussed
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in part I. Each of these concerns, and certainly cumulatively, warrant at-
tention from this Court.

E. Fact-finding should be entrusted to juries, not judges

In Duncan v. Louisiana,” this Court unequivocally affirmed the crucial
right to fact-finding by jury:

Those who wrote our constitutions knew from history and experience that
it was necessary to protect against unfounded criminal charges brought to
eliminate enemies and against judges too responsive to the voice of higher
authority.... Providing an accused with the right to be tried by a jury of his
peers gave him an inestimable safeguard against the corrupt or overzealous
prosecutor and against the compliant, biased, or eccentric judge.

In his time-honored work, Democracy in America, Alexis De Tocqueville
exalts the jury system as one of the most critical political institutions for
democratic self-government. Jury service not only educates citizens about
the legal system, it also inculcates a sense of their duties as citizens and,
optimally, improves their deliberations as citizens. Thus, juries have an
important structural and historical role. Jury participation in the criminal
justice process is, in itself, an important civic institution. De Tocqueville
said that the jury

places the real direction of society in the hands of the governed...and
not the government.... He who punishes the criminal is therefore the real
master of society.... All the sovereigns who have chosen to govern by their
own authority, and to direct society, instead of obeying its direction, have
destroyed or enfeebled the institution of the jury.®*

Further, in The American Jury—a seminal book in the study of juries’
influence in helping the public understand and appreciate the jury as an
institution—the authors’ overall observation was that “[w]hether or not one
comes to admire the jury system as much as we have, it must rank as a daring
effort in human arrangement to work out a solution to the tensions between
law and equity and anarchy.”®

When civics was taught in American schools, teachers frequently
screened the classic play and film /2 Angry Men®® to illustrate the criminal
justice system. The characters, identified by their juror numbers, are often
described as archetypes of human qualities working together in search of
truth and justice. The process of collective deliberation and voting tempers
individual bias. “[T]he wisdom and insights of 12 Angry Men find support
in empirical studies of the contemporary jury. The value of diversity in
promoting vigorous and fruitful discussion and the power of jury delibera-
tion in forcing deeper thinking are both reinforced by social science studies
of decision making.”®’
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In the play, jurors number Eleven and Nine have a brief exchange on their
collective and personal responsibility:

ELEVEN: .... We have a responsibility. This is a remarkable thing about
democracy. That we are—what is the word?—ah, notified! That we are
notified by mail to come down to this place—and decide on the guilt or
innocence of a man; of a man we have not known before. We have nothing
to gain or lose by our verdict. This is one of the reasons why we are strong.
We should not make it a personal thing....

NINE: [slowly] Thank you very much.
ELEVEN: [slight surprise] Why do you thank me?
NINE: We forget. It’s good to be reminded.®®

Conclusion

For the foregoing reasons, amici curiae respectfully urge this Honorable
Court to grant certiorari in this matter and reverse the decision below.

Respectfully submitted,

Heidi Boghosian
Prof. Zachary Wolfe

The National Lawyers Guild, Inc. (NLG) is a non-profit corporation
formed in 1937 as the nation’s first racially integrated voluntary bar associa-
tion. It has long advocated for fair criminal justice policies, and defended
individuals who were denied their constitutional rights at trial. In the mid-
twentieth century the NLG was accused by the government of espousing
dangerous ideas, including in hearings conducted by the House Committee
on Un-American Activities and other instances of governmental overreach-
ing now popularly discredited. See, e.g., Kinoy v. District of Columbia, 400
F.2d 761 (D.C. Cir. 1968). From 1940-1975, the FBI, CIA and other govern-
ment agencies spied on, infiltrated and disrupted the NLG and its members,
even though no alleged or suspected criminal wrongdoing existed to justify
governmental intrusion. See National Lawyers Guild v. Attorney General of
the United States, 225 F.2d 552 (D.C. Cir. 1955). Since then, the Guild has
continued to represent thousands of Americans critical of government and
corporate policies, from anti-war activists during the Vietnam era to current
anti-globalization, peace, environmental and animal rights activists.

The American Conservative Union Foundation (ACUF) was founded by
William F. Buckley, Jr. in 1973 to educate voters, office-holders, and opinion
leaders regarding conservative principles to solve complex problems facing
Americans today. The ACUF Center for Criminal Justice Reform (CCJR) is
recognized as one of the leading center-right voices that advocate for reforms
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of the criminal justice system at both the federal and state levels. The ACUF
Center for Criminal Justice Reform seeks to improve public safety, hold
individuals as well as government organizations accountable, and advance
human dignity. The ACUF Center for Criminal Justice Reform does not
condone the conduct that forms the factual basis of the convictions in United
States v. Ulbricht. However, the organization is committed to defending the
protections provided to Americans by both the Fourth and Sixth Amendments.

FreedomWorks is a nonpartisan grassroots advocacy organization. Its
mission is to build, educate, and mobilize the largest network of activists
advocating the principles of smaller government, lower taxes, free markets,
personal liberty, and the rule of law.

Founded in 1984 as Citizens for a Sound Economy, FreedomWorks has
expanded into an organization of over six million Americans who are pas-
sionate about promoting free markets and individual liberty. For over a
quarter century, it has identified, educated and actuated citizens to support
free enterprise and constitutionally limited government.

The Human Rights Defense Center (HRDC) is a nonprofit charitable
corporation headquartered in Florida that advocates in furtherance of the hu-
man rights of people held in state and federal prisons, local jails, immigration
detention centers, civil commitment facilities, Bureau of Indian Affairs jails,
juvenile facilities, and military prisons. HRDC’s advocacy efforts include pub-
lishing two monthly publications, Prison Legal News, which covers national
and international news and litigation concerning prisons and jails, as well as
Criminal Legal News, which is focused on criminal law and procedure and
policing issues. HRDC also publishes and distributes self-help reference books
for prisoners, and engages in state and federal court litigation on prisoner
rights issues, including wrongful death, public records, class actions, and
Section 1983 civil rights litigation concerning the First Amendment rights
of prisoners and their correspondents.

Nancy Gertner was appointed to the judiciary for the United States District
Court for the District of Massachusetts in 1994. She retired in September
2011 and became part of the faculty of the Harvard Law School teaching a
number of subjects including criminal law, criminal procedure, forensic sci-
ence and sentencing, as well as continuing to teach and write about women’s
issues around the world. She has published many articles, and chapters on
sentencing, discrimination, and forensic evidence, women’s rights, and the
jury system. Judge Gertner is a recipient of the 2008 Thurgood Marshall
Award of the American Bar Association, in recognition of her contributions
to advancing human rights and civil liberties, and of the 2014 Margaret Brent
Women Lawyers of Achievement Award of the American Bar Association,
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in recognition of Gertner’s advocacy, mentoring and achievements in the
legal field.

The National Coalition to Protect Civil Freedoms (NCPCF) is a coalition
of 18 organizations (about half Muslim and half non-Muslim) dedicated to
the preservation of our civil freedoms, particularly in the so-called War on
Terror. NCPCF focuses on three areas in which civil rights have significantly
eroded since 9/11: Prevention of discrimination and Islamophobia; prevention
of abuse of prisoners; and prevention of preemptive prosecutions (defined as
the use of pretext charges, unfair sting operations, and generally prosecutions
based on governmental suspicion of the target’s ideology).

NCPCF represents the interests of Muslims and others targeted by the
government based on their religion, race, country of origin, or ideology.

The Partnership for Civil Justice Fund (PCJF) is a non-profit organiza-
tion that works to support and defend human rights and constitutional rights
as secured by law. The PCJF has litigated numerous matters involving civil
liberties at the intersection of First and Fourth Amendment rights. The PCJF
has a strong interest in protecting the right to read and view political materi-
als on the internet without threat of government monitoring and seizure of
that activity in the absence of a probable cause showing, as well in protect-
ing proceedings from judicial fact finding where such determinations are a
jury function.

The People’s Law Office is a law partnership established in 1969 inspired
to conduct civil rights litigation by the murders of Black Panther activists Fred
Hampton and Mark Clark. Throughout its nearly 50-year history, the office
has confronted police brutality, police torture, and prosecutorial misconduct;
represented political activists, militants and radicals; advocated for prisoners
and the LGBTQ community; fought against the death penalty; and provided
legal support to Puerto Rican and other political prisoners.

NOTES

1. Rule 37 Statement: All parties received timely notice of amici’s intent to file this brief
and consented to its filing. No counsel for any party authored any portion of this brief,
and amici alone funded its preparation and submission.

2. Christine Scott-Hayward et al., Does Privacy Require Secrecy? Societal Expectations
of Privacy in the Digital Age, 43 Am. J. Crim. L. 19, 49 (2015).

3. Riley v. California, 134 S. Ct. 2473 (2014) (warrantless search incident to arrest may
not include search of digital information on the arrested person’s cell phone).

4. Carpenter v. United States, 137 S. Ct. 2211 (2017) (granting cert. to resolve whether the
warrantless seizure and search of historical cell phone records revealing the location

and movements of a cell phone user over the course of 127 days is permitted by the
Fourth Amendment).
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editor’s preface continued

Donald Trump, the purge of Kennedy-style judges from every short list of
potential nominees to the Court is assured.

By far the most socially significant and politically combustible division
between Kennedy and his four right-wing colleagues was over the “substan-
tive due process” doctrine. Kennedy believed that the term “liberty” in the
Constitution’s due process clauses conferred an implied right to privacy
that prevented governmental interference with intimate personal decisions
involving sexual activity and family planning. This belief is a kind of origi-
nal sin—fatal and unforgiveable—to FedSoc ideologues, to whom Trump
has outsourced the judicial selection process.” Kennedy voted to affirm the
“central holding™® of Roe v. Wade,’ that women have a fundamental right to
abortion before the fetus is viable, and joined his four moderate-liberal col-
leagues to aggressively expand protections for gays and lesbians.® More than
anything else, it is this aspect of his legacy that FedSoc seeks to erase. Now
they have their chance.

The Left needs to rethink its litigation strategies in light of new realities.
In “How to Argue Liberty Cases in a Post-Kennedy World: It’s Not about
Individual Rights, but State Power and the Social Compact” Brendan T.
Beery provides a strategy for maintaining progressive gains in this area. It’s
a strategy designed to appeal to the so-called “originalist” approach to legal
interpretation and distrust of “big government” these ascendant right-wing
jurists claim to espouse. It’s an attempt to speak to them in a language they’ll
find more persuasive and to convince them to stay true to their own declared
principles, even if that means tolerating certain relationships and behaviors
they’d rather eliminate.

In “How the Supreme Court Diminished the Right to Vote and What
Congress Can Do About It” Henry Rose places the Court’s current assault
on voting rights in the context of the nation’s ancient tradition of promoting
racially exclusionary election laws. The current chapter of this “uniquely sordid
history,” he explains, began in earnest with the Court’s decision in Crawford v.
Marion County Election Board in 2008, which encouraged states around the
country to pass voter identification laws that served no legitimate purpose but
furthered the partisan Republican goal of suppressing likely Democratic votes.
Because of the Court’s ongoing willingness to uphold these voter suppression
laws, Rose argues we must work toward new federal voting rights legislation.

The history of U.S. relations with Indian tribes has been one of colonization,
plunder, and cultural extermination. The Trump administration, unsurpris-
ingly, has reinvigorated some of the worst impulses underlying this history.
“Trump’s Dismantling of the National Monuments: Sacrificing Native Ameri-
can Interests on the Alter of Business” by Amber Penn-Roco chronicles the
government’s latest, blatantly illegal, assault on the dignity and sovereignty
of native peoples in the U.S.
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Ulbrechtv. U.S. was a missed opportunity for the Court—and the nation. Here
the Court declined to hear a case in which the defendant had been convicted
after his web browsing history was searched and seized without probable cause
in clear violation of his Fourth Amendment rights. We increasingly live more of
our lives online—surfing, chatting, posting, flirting, emoting, loving, and hat-
ing. Who knows where this will finally eventuate? It’s hard to imagine a Fourth
Amendment issue more immediate and essential than whether the government
can warrantlessly examine where we go online. A number of Mr. Ulbrecht’s
other core constitutional rights were violated in this case as well, including his
right to freedom of expression and to be punished based on facts determined by
a jury. In their brief on behalf of the National Lawyers Guild, et. al., Zachary
Wolfe and Heidi Boghosian explain the urgency and significance of the ques-
tions presented in this case. Though it may be unreasonable to do so given the
direction the Court is taking, we can only hope that the Court will soon do its
constitutional duty and act to restore the rights this case has put in jeopardy.

Nathan Goetting, editor-in-chief
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