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It should go without saying that human sexuality is rife with complexity 
and mystifying contradictions. It’s a puzzle palace from which all sorts of 
behaviors—routine, bizarre, and sometimes dangerous—can emanate. Yet 
our criminal laws and procedures regarding sex crimes respond to this swirl-
ing welter of incomprehensible impulses with stubborn and self-defeating 
simplicity. We choose to punish that which we fear to understand, as if 
learning what motivates the behavior is to show a little too much sympathy 
and solidarity with “perverts,” toward whom only contempt can be shown. 
As with suspected terrorists since 9/11, our mercilessness leaves no room 
for anything else, not even enlightened self-interest.

I can think of no area of the criminal law, except perhaps international 
terrorism, into which contemporary American society has terrified itself into 
more ignorance than this. One of the guiding principles of western philoso-
phy, etched in the same Greek language spoken by Socrates and Plato into 
Apollo’s shrine at Delphi, is the maxim “Know Thyself.” When it comes 
to the darker side of human sexual conduct, we’d rather not. To do so will 
almost certainly force us to reckon with the fact that many of us aren’t the 
neat and tidy sexual beings we’ve convinced ourselves we need to be.

For a dangerous minority, certain impulses emanating from this darker 
side—dark in the twofold sense of being both dangerous and unknown—result 
in obvious and devastating social harms, especially against children. Such 
atrocities against the innocent and vulnerable inevitably cause panic and 
fury among adults charged with protecting them. However understandable 
these emotions are among those victimized by these crimes, allowing them to 
form the bases of our law and policy can only be self-defeating. The proper 
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response to these harms is to harness the spirit of inquiry and problem-solving 
to discern their ultimate causes so as to better prevent them. 

The drafting and enforcement of our criminal sexual conduct laws, par-
ticularly those targeting crimes against children, are driven by a powerful 
collective feeling of visceral revulsion. Our shared emotional response to 
these crimes has created self-defeating policies, unconstitutional laws, and 
cruel punishments. We aren’t reasoning toward justice and prevention. We’re 
raging toward vengeance—and are abandoning basic constitutional values 
in the process. We suffer from a problem as ancient as it is apparently incur-
able—how to prioritize enlightenment over prejudice and devise a system 
capable of fairly judging a small and intensely hated minority. 

Only in this instance the problem is especially acute because the rancor 
toward the minority group is especially virulent. Sex offenders are the saf-
est and easiest people to hate. Politicians, a category that certainly includes 
judges, never lose by condemning them and never win by coming to their 
defense. To argue too forcefully even for core legal protections afforded 
in other types of criminal cases is, in many contexts, to risk ostracism and 
raise suspicion. For this reason, politicians routinely lapse into self-serving 
demagogy, often deploying morally charged and unhelpful metaphysical 
terms like “evil” as substitutes for scientific or clinical concepts that might 
inform and enlighten. Demonizing sex offenders has become a reliable and 
effective campaign strategy in judicial elections. To appear “soft” toward a 
sex offender is to draft a campaign ad for one’s next opponent. 

2014 was perhaps the best year yet for cynical judicial campaign ads 
showing how inflexibly punitive incumbent judges have been toward sex 
offenders. In my own state, Michigan, a television ad ran on behalf of two 
sitting state Supreme Court justices, Brian Zahra and David Viviano, entirely 
devoted to convincing viewers that the justices have “thrown the book at 
child predators” and that they will “keep affirming tough sentences.” Sex 
crimes represent a tiny fraction of that court’s docket, but the ad would have 
you think that Zahra and Viviano together composed the state’s only bulwark 
against an onslaught of slavering pedophiles.

In “Disgust, Dehumanization, and the Courts’ Response to Sex Offender 
Legislation,” Alexandra Stupple argues that the fears such ads engender 
and exploit are radically out of proportion to the actual dangers we face. 
Friends and family members are far more likely to sexually abuse children 
than strangers are. Stranger child predator cases are actually quite rare, es-
pecially when measured against public perception, and recidivism rates are 
lower for these types of crimes than those for many other violent offenses. 
The popular image of the lurking child molester is largely a “myth . . . which 
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serves to distort perceptions of everyday risks.” This isn’t to say that such 
attackers don’t exist or that they don’t inflict incalculable pain and anguish 
when they strike. But stranger sex crimes, including those against children, 
don’t occur with the kind of epidemic frequency one would expect given the 
hysterical laws and practices that have been created to combat them. Stoking 
panic this way helps judges and legislators get elected. Stupple explains the 
psychological underpinnings that have caused and continue to sustain the 
moral panic against child sex offenders.

Just because politicians luxuriate in chest-thumping rhetoric against sex 
offenders doesn’t mean that they don’t take their own message seriously. 
Stupple argues that the “disgust” legislators and judges feel toward sex of-
fenders has led to their dehumanization in our courts. This dehumanization 
has in turn resulted in a failure in the courts’ essential function of protecting 
the individual liberties of criminal defendants. The more despised the accused, 
the more vital it is to our constitutional scheme that courts protect him or 
her from any temptations legislators might feel toward circumventing their 
rights. The failure of the courts in this regard has resulted in the continuation 
of a host of inhumane and ineffective punishments. These include massive, 
over-inclusive sex offender registries, which do far more to stigmatize and 
shame offenders, many of whom pose only a minimal recidivism threat, than 
protect the public. In many instances, inclusion on the registry is simply an 
internet-friendly method of public branding, what puritan judges would’ve 
done to Hester Prynne had laptops been available. 

Judges have also imposed and upheld a vast array of behavioral and resi-
dency restrictions on released sex offenders. They’re applied broadly and on 
a massive scale, often in purely punitive ways that make assimilation back 
into society even more difficult. Perhaps most troubling, both ethically and 
constitutionally, is the rise of civil commitment laws that redirect inmates 
who have served their sentences into mental institutions. These laws often 
function as de facto sentence-extenders.  They turn medical professionals into 
jailers and punish the same individual twice, and the second time indefinitely, 
for the same offense. Stupple doesn’t deny that there are a certain number of 
repeat-offending sexual psychopaths from whom society must be protected. 
Rather, she argues that the response to this threat has been hysterical, dispro-
portionate, and emotional rather than rational and effective. It has inflicted 
the double harm of exacerbating old problems, such as mass ignorance, fear, 
and the reinforcement of stereotypes, while creating new ones, including a 
metastasizing system of widespread overpunishment. Our legislatures and 
courts have promoted myths, exaggerated bogeymen, and recklessly fanned 
the flames of thoughtless rage and panic.
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In “Bound by the First Amendment and Gagged by Permit Schemes: 

The Constitutional Requirement for Free Speech on University Campuses” 
Dana Humrighouse focuses on restrictions imposed by the University of 
Alabama’s permit scheme, which, she argues, typifies how colleges and 
universities regulate “speech activities.” Speech isn’t free on public col-
lege and university campuses in the United States. Our storied traditions 
of student protests and on-campus demonstrations have been imperiled by 
repressive regulatory schemes that allow higher education administrators to 
crack down on student assembly and expression. The UA scheme requires 
organizers to obtain a permit for expressive gatherings of any kind, however 
small and benign. The waiting period for these permits can be up to 10 days, 
rendering spontaneous assembly—in response to a particular event or time-
sensitive issue—impossible. Violators of these permit schemes are subject 
to arrest and punishment from the school. In 2013, Humrighouse informs 
us, students were threatened with arrest simply for passing out leaflets on 
UA’s campus. The article argues for reforms that will increase speech rights 
for students and employees on campus. Humrighouse makes the case that 
these campus permit schemes uniquely burden political speech of the kind 
the First Amendment most especially protects. For this reason they should 
be subject to strict scrutiny, the standard courts use to measure content-based 
and viewpoint-based censorship, despite being facially content-neutral. She 
also proposes new, more speech-protective, policies and procedures to open 
up our campuses in ways more consistent with our best traditions of free and 
fearless on-campus expression.


At some point Jose Rodriguez Jr. must have realized that his career su-

pervising torture on behalf of the most powerful government on earth might 
result in a big payday. Since the publication of his memoir, Hard Measures, 
he’s been doing his best to cash in. Rodriguez enjoyed a long and upwardly 
mobile career in the darkest regions of the CIA’s amoral underbelly for 31 
years, including a lengthy stint in the agency’s Latin American Division, 
where he and his colleagues meddled in the internal affairs of nations south 
of the U.S. border, destabilizing governments, aiding political kidnappers, and 
encouraging death squads. Rodriguez himself nearly got in some hot water 
as a young agent during the Iran-Contra scandal in 1987, about which he 
was interviewed by the FBI. His experience in the Latin American Division 
would serve him well as director of the agency’s Clandestine Service after 
9/11, where he helped refine political kidnapping (“extraordinary rendition”) 
and torture (“enhanced interrogation techniques”) into a depraved fine art. 
Rodriguez and his colleagues operated a global network of secret prisons 
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known as “black sites,” into which suspected terrorists were disappeared 
and tortured.

Rodriguez became famous not long after his retirement from the CIA in 
2007 when it was revealed that, as head of the CIA’s Clandestine Service, 
he ordered the destruction of a torture-porn library of video tapes depicting 
the interrogations of two suspected members of Al-Qaeda, Abu Zubaida and 
Adb al-Rahim al Nashiri, both of whom are currently being held indefinitely 
in Guantanamo Bay. The tapes reportedly showed the detainees being water-
boarded and subjected to other Inquisition-style techniques condoned by the 
Justice Department’s Office of Legal Counsel. While many, including current 
CIA Director John Brennan,1 have stated that Rodriguez ordered these tapes 
destroyed to protect members of the CIA from future prosecution, Rodriguez 
has repeatedly and publicly insisted that he did so to forestall Jihadist acts of 
vengeance against the agents shown on the tapes. That he makes this claim 
in the context of promoting a book detailing and defending his own role as 
a leader of these same torturers is an irony as amusing as it is obnoxious. 

Hard Measures was published in 2012, yet Alan W. Clarke’s review 
in these pages could hardly be more timely, for now, two years after its 
publication, we can see the book for what it really is—an essential step in 
the transition from torturer to celebrity torture apologist. The book was co-
written by Bill Harlow, a CIA PR-man with a knack for being on-hand to 
help recently retired high-ranking agency men collect checks from big-time 
publishers. A few years earlier, Harlow had helped pen the sanitized and 
self-advocating memoirs of former CIA Director George Tenet, who, during 
the run-up to the Iraq invasion, had assured George W. Bush that proving 
Sadaam Hussein possessed weapons of mass destruction was a “slam dunk.” 
Now Rodriguez is a regular on the professional speakers’ circuit, represented 
by multiple agencies and charging honoraria and luxurious accommoda-
tions for the gift of his gab. According to the page promoting Rodriguez on 
the Premiere Speakers Bureau website, the man whose abductees travelled 
across continents on “ghost planes” to hidden CIA detention centers in 
jumpsuits with bags on their heads “requires First class airfare for (1) one, 
plus lodging, meals, ground transportation & transfer fees”2 in addition to 
his principal payment. His page on the “Great American Speakers” website, 
which likewise heavily boasts Hard Measures as a credential, describes the 
charm and edification one can enjoy after purchasing “an evening with Jose 
Rodriguez.”3 “His presentation was packed with information and created 
quite a stir [sic] as we kick off for our convention,” raves an anonymous 
“client.” “He was informative, engaging, witty, entertaining . . . everything 
one would want for a keynote speaker.”4
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Here we see most plainly the revolving door connecting state power at its 
most brutal and modern capitalism at its most cynical. The stern, unforgiv-
ing visage on the cover of Hard Measures has the look of a new American 
fascism.
                Nathan Goetting, Editor in chief

____________________
NOTES
1. David Martin, The Man Who Ordered CIA’s Tape Destruction, CBs News, Dec. 10, 2007, 

http://www.cbsnews.com/news/the-man-who-ordered-cias-tape-destruction/.
2. Premiere Speakers Bureau, Jose Rodriguez Biography, Motivational Speakers, http://

premierespeakers.com/jose_rodriguez (last visited Dec. 9, 2014).
3. Great American Speakers, Jose Rodriguez List Details, Featured Speakers, http://greata-

mericanspeakers.com/featured-speakers/American-Global-Leaders/18-rodriguez-jose (last 
visited Dec. 9, 2014).

4. Id.
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Alexandra Stupple
DiSGUST, DehUmAnizATiOn, AnD  

The COURTS’ ReSPOnSe TO  
Sex OFFenDeR LeGiSLATiOn

I understand 
what you want your filthy slave to be. I am 
your barbarian, your terrorist; 
your monster. 
 —Ali Alizadeh, “Your Terrorist”

On the other side of the ocean there was a race of less-than-humans. 
 —Jean-Paul Sartre, preface to The Wretched of the Earth by Franz Fanon.  

i. introduction
Sex offenders1 have been subject to unprecedented restrictions and punish-

ment. The government’s treatment of sex offenders is a clear example of the 
dangers of laws derived from and upheld because of the emotion of disgust. 
Disgust has led to a dehumanization of this category of people, which has 
led to a stripping of their constitutional rights. The law’s treatment of sex 
offenders is a clear example of why the law should eschew employing the 
emotion of disgust during all proceedings. In addition, the courts’, particularly 
the Supreme Court’s, treatment of the other branches’ actions regarding sex 
offenders is illustrative of why the law needs to insist upon empirical data 
in support of legislation and why the courts should not always defer to the 
other branches’ findings. 

ii. Background
Currently, a sex crime can include rape, statutory rape, fondling, coercive 

and noncoercive acts between adults and minors, consensual sex between 
adults in public, public exposure, public urination, and, until Lawrence 
v Texas,“sodomy” between two consenting adults.2 Many sex offenders 
are juveniles.3 After the medicalization of “sexual deviance” in the 1950s, 
“treatments” for sexual deviance included group therapy, electroshock, and 
frontal lobotomy.4 Since the 1990s, criminal sex offenders5 have been placed 
under increasing restrictions, to be met after they have served their criminal 
sentences, such as civil confinement, registration requirements, residency 
restrictions, GPS tracking, and chemical castration.6 Some communities have 
barred sex offenders from hurricane shelters,7 and some jurisdictions bar sex 
offenders from using a computer.8 

_________________________
Alexandra Stupple is an attorney and J.D. graduate from University of California, 
Hastings College of the Law.  
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The current slate of sex offender laws has created a “permanent pariah 
class of uprooted criminal outcasts”9 whose members have been progressively 
stripped of their rights. This has happened through democratic means, through 
the making of exceptions for this category of persons. Double jeopardy, ex 
post facto, equal protection, and due process claims against statutes aimed 
at sex offenders have mostly failed. The main three types of statutes I will 
focus on are registration and notification requirements, civil commitment 
statutes, and residency restrictions. 

Title I of the Adam Walsh Act is the Sex Offender Registration and Noti-
fication Act (SORNA; also known as “Megan’s Law”), which requires states 
to maintain an online registry of sex offenders.10 The retroactive application 
of state registration laws has been challenged on ex post facto and double 
jeopardy grounds. The Supreme Court, however, upheld Alaska’s registry 
law, finding that the legislature did not intend the registry as “punishment.”11

In addition, nineteen states, the District of Columbia, and the federal 
government have all enacted “sexually violent predator” statutes that al-
low for the civil commitment of sex offenders after they have served their 
prison terms.12 The vast majority of sex offenders appears to be held more 
or less permanently.13 The constitutionality of such statutes was upheld by 
the Supreme Court, which again found there was no proof of a legislative 
desire to punish, nor any such effect.14

Last, several states have residency restriction requirements. For instance, 
in California, sex offenders may not live within 2,000 feet of any public or 
private school or “park where children regularly gather.”15 At least 30 states 
have enacted such laws, and the result for sex offenders has been banish-
ment from cities and states and, often, homelessness.16 Despite the obvious 
punitive nature of the laws, the courts have mostly supported them. The 
California Supreme Court upheld the law against substantive due process, 
privacy, and ex post facto challenges.17 Similarly, the Eighth Circuit upheld 
Iowa’s residency law, deferring to the state legislature’s authority to make 
judgments about the best means to protect the welfare of its citizens and 
finding no evidence that the act was meant to punish.18 

iii. Risk assessments and emotions
A. Actual risk and effective prevention

The unusually severe sex offender laws have grown out of the public’s 
perception, and that of Congress, that there is a grave risk to children posed 
by strangers out to rape and kidnap our children and that such strangers usu-
ally re-offend.19 In contrast to this, however, are the data that show most sex 
offenses are committed by those close to the victim, not strangers, and that 
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few offenders re-offend. In reality roughly 4 percent of cases of sexual abuse 
against children under twelve were perpetrated by strangers, compared to 50 
percent by acquaintances and 46 percent by family members.20 One federal 
study found that only 5.3 percent of all sex offenders released from prison 
are re-arrested for a sex offense within 3 years of their release.21 Meanwhile, 
same-crime recidivism for burglary is 31.9 percent; for larceny, 33.5 percent; 
and for drugs, 24.8 percent.22 Although it could be argued that this low re-
cidivism rate could be linked to the extreme measures taken to track, banish, 
and stigmatize sex offenders, the data do not show this (see below). It also 
must be pointed out that the 5.3 percent comprises the sex offenders who 
re-offend by perpetuating a sex crime against a stranger, which presumably 
is a very small fraction based on first-time offenses.

Despite the data, the popular image of the sex offender is that of a sexu-
ally violent predator, one whose sexual predation is an inherent trait that 
is bound to be repeated.23 The media have perpetuated this myth through 
sensationalist stories of rare events, which serves to distort the perceptions 
of everyday risks.24 Legislatures, in enacting many of these laws, site faulty 
statistics about how sex offenders have the highest rates of recidivism of all 
criminals and if let loose are bound to repeat their crimes.25

Preventing violent sexual assault has many obvious benefits. Every violent 
sex offense imposes physical and psychological harm, often permanently, 
and creates economic losses for the victim and society.26 However, there is 
ample evidence that registry requirements and residency restrictions do not 
work to reduce sex crimes, particularly stranger-on-stranger sex crimes.27 
Studies have found that residency requirements even tend to exacerbate, 
rather than mitigate, reoffending.28 And the economic costs of enforcing the 
laws are high.29 

While such laws may make people feel better by creating the illusion that 
their political system is working, the harsh reality is that their costs greatly 
outweigh their benefits.
B. irrational risk assessment and moral panic

Why has panic about a relatively small threat like stranger sexual assault 
taken such hold of the United States? A benign explanation could be that the 
human brain does not readily perceive risk in a rational way. Thousands of 
times a day, the human brain makes split-second binary choices: good-bad, 
safe-unsafe, friend-foe.30 Generally, that kind of decision-making serves us 
well. However, because this part of the brain is so old and so automatic, there 
is a danger that the newer part of the brain, the prefrontal cortex, responsible 
for what we term “rational” thought and which takes longer to make deci-
sions, is overruled, unfairly, by this “automatic” part of the brain, creating 
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specious categorizations or risk-assessments.31 This automatic part of the 
brain may be termed “common sense.”

The human brain tends to react more strongly to improbable but scary 
risks versus more probable but less scary or less random risks in violation of 
the base rate.  Media amplify this saliency tendency by saturating the public 
with stories about events that are unlikely but carry large consequences.32 

Stories about sexually violent strangers targeting children are examples of 
this. While a child is more likely to be hit by lightning than sexually assaulted 
by a stranger,33 the specter of the unknown child molester looms large in the 
public imagination.   

Disdain for sex offenders is exacerbated during a moral panic. Current 
sex offender laws are part of a trend of moral panics concerned with sex that 
have consumed the country off and on since the 1930s.34 These panics result 
in the punishment and institutionalization of “sexual deviants,” the definition 
of which continues to change over time.35 

A moral panic is an irrational public fear that exists when the official reac-
tion to a person or group is out of all proportion to the actual threat offered.36 
The danger the group poses is in “large measure constructed, as are their 
danger-bearing characteristics.”37 In moral panics “experts” tend to perceive 
the threat in identical terms and talk with “one voice” of rates, diagnoses, 
prognoses, and solutions. Media stress “sudden and dramatic” increases and 
novelty above what can be supported by empirical evidence.38 

Moral panics require the creation of social facts.39 For instance, the words 
pervert, pedophile, psychopath, and predator have changed over time and 
depend upon an assumption of facts that are not necessarily empirically cor-
rect.40 The sex psychopath of the 1940s would not be diagnosed as such by 
psychiatrists today.41 The facts underlying these morally loaded terms, at the 
time, seem self-evident and impervious to doubt.  They seem like “common 
sense.”  Yet, in retrospect, they appear contingent and temporary,42 as if one 
reality has been replaced by another. 

During a moral panic, “a crime is not just a crime, it is part of a dreadful 
social threat.”43 In the federal and New York legislative debates over “Megan’s 
Law,” which requires certain information about registered sex offenders to 
be made public, lawmakers frequently stressed a rising trend of sex crimes 
against children.44 Although proffered evidence of this claim was usually 
lacking, occasionally lawmakers would attempt to support their claims 
with numbers. Representative Dornan of California provides an especially 
dramatic example:

This is basically a male homosexual problem, and the child molesters of the 
heterosexual variety are usually drunken disgusting stepfathers . . . . Take out 
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that chunk and take out the numbers and prorate these cohorts, since there 
is only about three-quarters of a percent of lesbians . . . . and 1 percent male 
homosexuals, and the rate of male pedophilia, homosexual pedophilia[,] one 
makes is 11 to 1 over heterosexual pedophiles.45 

Once the crisis has been established, the culprit is created: “The core at-
tribute of a moral panic is the public’s identification and demonization of a 
particular person or group as a ‘folk devil,’ a morally flawed character that is 
the source of the crisis.”46 This demonization was evident in the floor debate 
of the Adam Walsh Act: “sex offenders have run rampant in this country”;47 
the Internet “allows sick people to be able to prey on members of your fam-
ily,”48 “the best way to protect people is having these sex offenders behind 
bars rather than lurking in a parking garage or trying to lure young children.”49

C. Disgust
One economical way of reaching this demonization is through the use of 

the emotion of disgust. The binary-choice part of the brain that served our 
ancestors so well by quickly determining, for instance, whether something 
was safe or dangerous, also plays a part in the creation of phenomena like 
racism and genocide.50 The brain quickly and convincingly creates “us” and 
“them.” Disgust is an especially visceral emotion that warns of possible 
“incorporation of a contaminant.”51 It involves a quick reaction to stimuli 
deemed loathsome.52 This can be a useful emotion when around dangerous 
objects, such as toxic substances or other objects that can cause bodily harm 
if ingested or touched. 

However, disgust also plays a part in the creation of criminal and regula-
tory systems that foment ostracism, banishment, and even violence against 
groups of people.53 Disgust has been the key emotion in the moral panic 
around sex offenders. As one senator said during the Adam Walsh Act debate, 
“As it should all of us, the thought of what these predators do to our innocent 
children literally makes me sick to my stomach.”54 

Although I do not argue that persons who sexually assault children or adults 
are not worthy of anger and contempt based on the harms that they cause, 
disgust is a dangerous emotion because at its core is the fear of contagion 
and pollution avoidance.55 Contamination focuses on the object—here, the 
person—and not an act.56 This is dangerous with regard to criminals, because 
the person becomes the object to be reckoned with, not their bad deeds, which 
means there is no desire to rehabilitate the offender, only to contain the toxin 
they represent.57 This disassociation with a group, which will be discussed 
more below, has led to the idea that sex offenders are incurable, inherently 
different from us, and have no free will.
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Another danger of disgust is that it is a powerful emotion that tends to 
incorrectly identify what is worthy of it: disgust is “insensitive to informa-
tion about risk, and not well correlated with real sources of harm.”58 It is an 
emotion often based on incorrect beliefs59 and, with regard to sex offenders, 
is also an unreasonable emotion because the beliefs are not only incorrect, 
they are not based on evidence (i.e., evidence that sex offenders are incurable 
contaminants that must be contained).  

The dangers of disgust are evidenced by residence-restriction laws. These 
laws are a manifestation of disgust and its coupled need to contain the con-
tamination posed by those convicted of sex offences. The laws disallow a 
registered sex offender from living, typically, within 2,000 or 2,500 feet from 
a school, playground, or church. These restrictions are most likely founded 
on disgust, because, although, as stated above, only about 3 percent of sexual 
abuse against children and 6 percent of child murders are committed by 
strangers, residence-restriction laws are aimed at containment of the stranger 
“predator.”60 Residency restrictions do not clearly follow from the harm 
suffered, and disgust is left as an explanation: sex offenders are viewed as 
intruding, invading “social spheres of purity”;61 they must be contained and 
not allowed to cross the boundary with the pure. These laws have been held 
to be constitutional because “the main effect of disgust . . . is to inhibit empa-
thy and, for this reason, to favor indirectly the infliction of punishment.”62

Additional evidence that sex offender laws are based on disgust can be 
found in legislative histories. Such laws are often based not on empirical 
evidence of a threat, but rather on disgust and an erroneous supposition of 
certain facts. legislative histories evince “emotional expressions of disgust, 
fear of contagion, and pollution avoidance,” and a concern over “boundary 
vulnerabilities between social spheres of the pure and the dangerous.”63 
D. Dehumanization 

Because disgust works as a dichotomy (“the categories of the disgusting 
and the pure”),64 it creates an in-group and an out-group. The out-group cre-
ated by disgust becomes necessary to “quarantine, separate, or destroy them 
to defuse their powerfully contaminating forces.”65 This, in turn creates the 
tendency to dehumanize. Dehumanization is a form of self-deception, a de-
parture from reality, and involves judging a person to be lacking whatever es-
sence makes an individual “human”;66 such persons have a sub-human soul.67 

In the legislative histories of sex offender laws, the language of dehu-
manization abounds: “predators . . . hunt children”;68 there is a necessity to 
“protect children from monsters”;69 “they cannot be trusted to be unleashed 
on society”;70 “repeat offenders . . . are the human equivalent to toxic waste.”71 

Further, the term “predator,” used in sex offender statutes, is a dehumanizing 
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term. “Predators have haunted the human imagination since the prehistoric 
times,”72 and it is a term that has been applied to out-groups throughout his-
tory.73 It was used against American Indians, who were deemed to possess 
such predatory traits as “untamed,” “cruel,” and “bloodthirsty.”74

Neuroscientists have found the neural underpinnings of this tendency 
through disgust to attribute less-than-human status to extreme out-groups 
(what was once termed cultural pseudospeciation). When interacting with the 
lowest members of society, the “societal” part of the brain does not engage: 

[M]embers of some social groups seem to be dehumanized, at least as in-
dicated by the absence of the typical neural signature for social cognition, 
as well as the exaggerated amygdala and insula reactions (consistent with 
disgust) and the disgust ratings they elicit. This conclusion is supported by 
the relative lack of mPFC activation when participants viewed pictures of 
low-low social groups.75 

Dehumanization is not just about a way of talking; it is a common way 
of thinking about the lowest of the low.76 

Because, by definition, the less-than-human is deemed to be not fully 
equipped with human characteristics, they are often not seen as not pos-
sessing reason and free will, which the rest of us (supposedly) have.77 For 
instance, the Puritans in colonial America understood “deviant” to mean of a 
fixed and evil nature.78 Because dehumanization can place a class of heinous 
monster criminals outside the sphere of the community’s moral universe, the 
question of sanity, or “sickness,” is inevitably raised.79 “It can be a secular 
euphemism for evil—a moral diagnosis dressed up as a medical one.”80 This 
distancing mechanism has been used repeatedly, by everyone from terrorists 
to political tyrants.81 

It is now being employed against sex offenders. They are believed to be 
incapable of controlling their actions and, for that reason, after prison often 
find themselves subject to involuntary civil commitment in a state mental 
facility.82 The test for whether a sex offender should be civilly committed laid 
out in the Kansas statute, which is a typical one for many states, is whether 
the criminal, upon release from prison, is deemed to have a “mental abnor-
mality” that makes it “difficult, if not impossible,” for them to control their 
dangerous behavior.83 

“As an empirical matter, this raises the question whether there could 
possibly be a set of people who commit violent sex offenses that clinicians 
would not deem ‘mentally abnormal.’”84 Because “mentally abnormal” is a 
legal concept, and not a scientific one, the danger of a person using disgust 
to make this determination is a very real one. Because psychic reactions like 
disgust and dehumanization group people together so that “individuals” do 
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not emerge, the tendency to find “mental abnormality” in every sex offender 
is likely great. 

The civil commitment statutes illustrate how dehumanization is a psycho-
logical lubricant that makes harsh punishment (here, essentially imprisonment 
after a sentence has been served), and even eradication,85 of a group easier 
than it would be against “humans.” Dehumanization is therefore a dangerous 
tool, even in the legal realm of liberal democracies: “Because nonhuman 
animals cannot participate in human society, the notion of justice is inappli-
cable to them.”86 To protect against this, we must prevent the use of disgust 
when creating and enforcing laws, thereby preventing dehumanization and 
the stripping of human and civil rights that accompanies it. 

iV. emotion and empirical data in the law

[T]he Courts have a duty to protect the rights of even the most despised 
among us. Alleged sexual predators have no social sympathy, making their 
rights especially vulnerable. Allowing the Government to trample the rights 
of one group weakens the rights of all of society. The Government cannot be 
permitted to establish such a precedent.87

Although at its inception, the Constitution explicitly mentioned a dehu-
manized group (or at least 2/5 dehumanized), the Constitution and the Bill 
of Rights are now viewed by many as designed to act as a bulwark against 
the tyranny of the majority, i.e., it is meant to protect the out-group against 
the in-group. As the first justice Harlan stated in his dissent in Plessy v. 
Ferguson: “In the view of the Constitution, in the eye of the law, there is in 
this country no superior, dominant, ruling class of citizens. There is no caste 
here.”88 The Constitution should serve as a “hedge against ‘what everyone 
already knows,’” i.e., prejudice.89 Therefore, when a group is widely and 
vehemently reviled, the law and its constitutional protections are even more 
important: “[T]he Constitution is tested most when its protections shield 
those whom we most despise.”90 

However, the history of sex offender laws has proven that if a group is 
hated enough the law may not very readily offer protection. The Supreme 
Court has repeatedly upheld the codification of disgust against this group and 
has allowed the dismantling of the rights to due process, equal protection, 
and other constitutional rights of this extreme out-group.  

To ensure that a currently despised group is not stripped of constitutional 
rights, courts must ensure, to the best of their ability, that laws are not based 
on false information. With regard to sex offenders, the law, like major media 
and the general public, has largely ignored the empirical data. It has therefore 
denied this group of people constitutional rights in a way it would be hard to 
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imagine happening to other classes of people. Disgust—its own, that of the 
public, or both—has influenced the judgment of our courts.

The political and legal response to the public outcry over sex crimes, par-
ticularly repeat-offender, stranger-on-stranger sexual crimes has been one of 
following the public’s lead.  Disgust has become institutionalized.  Ostracism, 
banishment, and a suspension of constitutional rights have been the result. 
Although it may be impossible to change this aspect of human nature, and not 
necessarily a desirable thing to do,91 it is possible to restrain the legal response 
to such emotional reactions. The law’s enabling of the “vicious cycle” of 
disgust, dehumanization, and banishment would be checked if more judges 
(and especially Supreme Court Justices) were to depend more on empirical 
data than commonly accepted “knowledge” when deciding an issue.
A. Criminal context

Criminal law is based on normative judgments of what conduct is right 
and wrong. Using emotion to reach normative judgments is not irrational.  
It may be quite necessary. However, we must be wary of the use of certain 
emotions in criminal law. Some emotions lead to dehumanization and an 
unjust outcome. “If morality is just a matter of how we feel, then moral 
values seem to lose all their objectivity.”92 

A “non-emotive risk managerial paradigm in crime fighting and punish-
ment” would seem to be the best solution to avoiding moral panic and the 
stifling of constitutional rights.93 This does not mean that all emotions must 
be squelched—an impossible task anyway—for the very assessment of 
“risk” necessarily includes a normative evaluation—that is, an assessment 
that includes the concept of what is moral, as well as a calculation of what 
is harmful.94 I only argue that an emotive evaluation should not be based on 
the emotion of disgust and that we as a society be cognizant of the tendency 
toward and danger behind the dehumanization of classes of criminals. 

There are many instances of disgust and dehumanizing language being 
allowed to enter criminal courtrooms. A district court judge referred to a 
defendant as a “predator” and a “pedophile monster.”95 The Third Circuit 
did not reflect on whether using such language from a judge was inappropri-
ate, instead focusing on whether evidence existed to warrant such epithets.96 
Likewise, other courts have found that when a prosecutor uses dehumanizing 
language, it is allowable provided some “evidence” exists that it is true. An 
Illinois court held that although “[a] closing argument must serve a purpose 
beyond inflaming the emotions of the jury” and a prosecutor may not “cast 
the jury’s decision as a choice between ‘good and evil,’” the prosecutor’s 
calling the defendant a “monster” and “evil” during closing argument was 
permissible because it was “based on evidence.”97  
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Because the language of and the thinking behind dehumanization is such 
a powerful force, its use in a criminal courtroom against a defendant does 
not allow for a fair trial. “[A]ppeals to the monstrousness and disgusting-
ness of the criminal’s offense distance the jury from the defendant, asking 
them to regard him as utterly ‘other.’”98 The emotions of outrage, anger, and 
contempt, all of which focus on deeds, not inherent traits of the person, are 
better suited for the courtroom.99 After all, it is well accepted that “people do 
not deserve punishment for their characters,” only their deeds.100 Outrage, 
anger, and contempt are reaction to harms that a person caused, not the 
person’s essence, and therefore they act on a continuum, not as a dichotomy 
(good–evil, human–nonhuman).

Further, as outlined above, when a person is dehumanized, he is often 
not ascribed with moral responsibility. Because legal “insanity” is based on 
a folk-psychology concept of moral culpability, any time we try to hold a 
person that the fact-finder views as dehumanized legally culpable of a crime, 
the question of legal insanity should be raised.101 
B. Civil context  

A similar problem with culpability comes up in the civil context, par-
ticularly with the civil commitment of sex offenders. The Supreme Court 
found that before a “sexually violent predator” who has finished his sentence 
may be civilly committed, he must be found to be (1) “mentally abnormal,” 
defined as having a condition that affects “volitional capacity,” and (2) he 
must be “dangerous.”102 “Mental abnormality” does not require a showing 
of mental illness. Justice Thomas explained, in Hendricks, that courts have 
“developed numerous specialized terms to define mental health concepts.”103 
He stated that, often, “those definitions do not fit precisely with the defini-
tions employed by the medical community” because legal definitions must 
take into account things like “individual responsibility.”104 

The Court in Kansas v. Crane declared that science and jurisprudence are 
not always based on the same reality: 

[T]he science of psychiatry, which informs but does not control ultimate 
legal determinations, is an ever-advancing science, whose distinctions do 
not seek precisely to mirror those of the law.”  However, “[i]n what way the 
empirical world of law differs from the world studied by researchers remains 
unexplained by the Court.105  

In the criminal context, culpability is based on a folk-psychological 
concept of who “should” be deemed culpable, i.e., possession of free will 
necessary to be found guilty; it is a normative determination.106 Free will 
“is not really intended as a factual issue in criminal cases. The law bestows 
considerable latitude on criminal juries to make certain moral judgments.”107 
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Because it is based on a normative concept, whether a person was exercis-
ing “free will” may be made through a normative process. As stated above, 
normative processes may and should incorporate emotion.

However, in the civil commitment context, legal concepts like “volitional 
capacity” and “dangerous”  are inapposite because normative values (and 
therefore emotion) have no place in the arena. The sex offender has already 
been found to be responsible, in his criminal trial, and the legal notion of 
culpability is no longer an issue. If it were, the ex post facto and double jeop-
ardy clauses would be violated.108 Adding another legal culpability standard 
post-punishment results in the guilty person having been incapacitated as a 
culpable moral agent.  First he exercised his free will to perform bad deeds 
and then, after serving his sentence, he is deemed to have not enough free 
will to be released back into society.  They can be found “not responsible for 
precisely the behavior for which they were convicted and punished.”109  That 
a swath of people, categorized by the type of crime they have committed, is 
automatically put to a legal test in civil court of whether they have free will 
seems to contradict a few assumptions on which the law generally relies: 
everyone is assumed to possess free will, and one must answer for his deeds, 
not his character.110 Here, the state has its cake and eats it too.   

It is hard to imagine other types of criminals being held to this post-
punishment standard. Stephen J. Morse illustrated how extreme such a 
statute is by removing all reference to sex from the Kansas’s definition of 
who may be civilly committed: “Any person who has been convicted of or 
charged with a violent offense and who suffers from a mental abnormality or 
personality disorder that makes the person likely to engage in repeat acts of 
violence.”111. Such an exception is made in the case of this group of people 
because civil commitment laws are based on disgust and dehumanization. 
The sex offender must be banished from society, either because of his deeds 
(prison) or his because of his being (civil commitment).112 

Indeed that is what happens. With no scientific operational definition 
behind it, “mental abnormality” remains within folk-psychology, and fact-
finders are free to use “common sense” and emotion, including disgust, to 
find whether a person has control over their actions. This is dangerous for 
people for whom “common sense” typically commands dehumanization. One 
judge found that the lack of a mental illness requirement created a tautology 
wherein “a sexually violent predator suffers from a mental condition that 
predisposes him or her to commit acts of sexual violence.”113 In other words, 
it would not unreasonable for fact-finders to determine that all sex offenders 
be institutionalized. 
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Sex offenders engender disgust, which looks to the “essence” of a per-
son—essentially what civil commitment statutes are asking fact-finders to 
do anyway—and that results in dehumanization and a finding that no moral 
agent with free will resides inside the person. Asking for such an assessment 
belies a purpose of punishment. 

To protect against this, and because “[f]reedom from restraint is essential 
to the basic definition of liberty in the Fifth and Fourteenth Amendments,”114 

the law should not create pseudo-scientific standards, standards that are legal 
ones but act as scientific ones, in the area of civil commitment. Courts must 
insist in the truth that, in civil proceedings, whether someone is capable of 
exercising free will is an empirical question and therefore whatever concepts 
and standards are used to define that free will should be ones firmly rooted in 
fields that employ scientific methodology. In this area, the law should con-
sistently hold a scientific attitude toward evidence. “Common sense” often 
smuggles in dehumanization and extreme bias. Therefore, the law should 
have the propensity to doubt that it already has the right answers before 
empirical inquiry has been engaged in, and it must allow for the changing of 
the law when research has shown that a “common sense” belief was in fact 
erroneous.115 The courts must acknowledge that there is a difference between 
normativity and subjectivity.116 

C. The courts’ deference to legislative findings
Another constitutional bulwark against the tyranny of the majority is found 

in federalism. The judiciary should act to ensure the other branches are not 
creating laws that are violative of the Constitution. One way to do this for 
courts to demand legislatures produce data in support of their lawmaking. 
While courts generally proclaim that great deference should be given Con-
gress and other legislative bodies regarding their findings of fact and their 
stated purposes, such deference is given haphazardly and there seems to be 
no stated rule of when deference is owed and when it is not. Not surpris-
ingly, courts have been extremely deferential toward lawmakers in the field 
of sex offenders.

However, in non–sex offender contexts, examples of the Supreme Court 
refusing to follow the findings of legislatures exists. For instance, in Brown v 
Entertainment Merchans Ass’n, the Court found that the California legislature 
had not shown that laws against violent video games were proportionate to 
California’s stated need for them, and therefore had not proven that its need 
outweighed the risks to the First Amendment.117 The majority did not go 
outside the record to back that finding up, but Justice Breyer, who dissented, 
did. Although he said he agreed that deference should be given to legislative 
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findings, he also compiled studies, including ones dealing with “cutting edge 
neuroscience,” that showed the need for such laws was great.118

There are times courts must use evidence and data to determine whether 
something is constitutional. There is no other way to determine whether a law 
is out of proportion to a stated harm, whether it is based on animus, or whether 
it has an improper effect. Justice Breyer—who has espoused elsewhere that 
governmental agencies must break out of a vicious circle of allowing Con-
gress and the public “to set agendas and manage particular results,” where 
the science does not back such a result119—has stated how he would apply 
strict scrutiny to laws whose constitutionality are being challenged: among 
other things he would evaluate “the degree to which the statute furthers [the 
state’s] interest” and “the nature and effectiveness of possible alternatives.”120 
At least when purportedly applying strict scrutiny, Justice Breyer would look 
at the effectiveness of a statute and the effectiveness of alternatives. In his 
dissent in Hendricks, he also looked at evidence of the intent behind the civil 
commitment statute and found it was based on pure animus.121 

Similarly, judges should not convert a lack of evidence in the record to 
proof that a lawmaker has acted justifiably. Although a reliance on “com-
mon sense” and “folk-wisdom,” i.e., “the simple truth,” is pervasive in the 
legal world, judges must be careful when employing it.122 Common sense 
has “an uneasy relationship with empirical truth.”123 Common sense should 
be constrained to the world of normative judgments, not to factual ones. For 
instance, it is common sense that children should be protected from sex of-
fenders. However, it is not common sense “how” they should be protected 
from them. Where issues of “how” are raised, courts would do best to look 
to empirical data.  If none is presented, it should strike down the law. 

A district court judge in Iowa did just that when he invalidated that state’s 
residency requirement for sex offenders.  Judge Pratt found that, “Defendants 
produced no research showing the effect a proximity restriction has on sex 
offender recidivism rates” and that therefore, “[w]ith nothing to suggest that 
restricting a sex offender form living within two thousand feet of a school 
or child care facility would actually protect children,” the law was not nar-
rowly tailored.124 The Eighth Circuit, reversed, however, under a finding that 
a lack of evidence in an “area where precise statistical data is unavailable 
and human behavior is necessarily unpredictable” a state legislature author-
ity to make “make judgments about the best means” to protect the welfare 
of its citizens.125

Recently, in California, Judge Thelton E. Henderson determined that, 
under intermediate scrutiny, a law that would require the registering of 
all Internet identifiers of all 73,000 California sex offenders was not nar-
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rowly tailored. He based his decision on facts presented by the opponents 
of the law:

In this case, the government has not provided any evidence regarding the 
extent to which the public safety might be enhanced if the additional reg-
istration requirements went into effect. Plaintiffs’ evidence—as yet undis-
puted—indicates that only 1 percent of arrests for sex crimes against children 
are for crimes facilitated by technology, and that registered sex offenders are 
involved in only 4 percent of these arrests.126

Findings like this are rare, usually because neither side of the issue present 
any statistical information. This issue has been at the center of a circuit court 
split regarding the “good cause” finding of the Attorney General that SORNA 
requirements should apply retroactively and that it was proper to bypass the 
Administrative Procedure Act’s notice and comment procedures in making 
the rule. The Act provides that, when an agency for good cause finds that 
notice and public procedure are impracticable, unnecessary, or contrary to 
the public interest, it may bypass the notice and comment requirements.127 

In the SORNA instance, in making its “finding” of good cause, the Attorney 
General did not provide any evidence proving good cause existed. Therefore, 
when challenges were brought, courts were asked to rely on faith. Some 
did and some did not. The Sixth Circuit found that “conclusory speculative 
harms the Attorney General cites are not sufficient.”128 Meanwhile, the Fourth 
Circuit, in U.S. v Gould, found that delay in implementing the rule “could 
reasonably be found to put the public safety at greater risk.”129 Both courts 
were presented with the same (lack of) evidence, yet one required data and 
one relied on “common sense.” 

Based on the history of sex panics in America, courts should be careful 
when reviewing any statute that deals with the subject of sex. The Attorney 
General’s failure to produce an existing Department of Justice report on 
the risk sex offenders present should have been a warning that the Attorney 
General is employing emotional common sense rather than empirically 
derived rationales. It is suggested that, in situations where evidence is not 
presented, unclear, or seems contradictory, or where animus toward a group 
is suspected, courts should consider appointing experts or special masters 
to enlighten their decision-making.130 

Without data, the Supreme Court will almost necessarily rely on emo-
tional common sense to reach a conclusion. The Court has increasingly 
used a sliding scale approach to the evidentiary burden needed to support or 
overcome a challenge, pitting the government’s supposed interests against 
the individual’s. One problem with this approach is that it depends on how 
“important” the government interest appears. As these different measures 
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are challenged, unless the Supreme Court uses real evidence of the costs 
and benefits, the measures will always pass muster under the sliding scale 
ad hoc analysis employed more and more today.  They will always find an 
overriding governmental concern. 

In the sex offender context, as shown above, the government’s interest 
is often not substantiated by a true findings of fact, only a declaration of 
what their interest is (e.g., protecting children from sexual predators). It is 
impossible to argue that such an interest is not a compelling one, yet, with 
evidence, it can be argued that the risk to the community that is posed is not 
justified by the stripping of the constitutional protections because the means 
chosen are not effective.131 
V. Conclusion

Today, all communities rightfully think of crimes such as child rape and 
molestation as the grave and heinous acts they are; however, a panic has 
ensued which has led to a squandering of public resources, the dehumaniza-
tion of a swath of people, and the denigration of the Constitution. For the 
protection of everyone’s constitutional righrs, a conscious commitment by all 
lawmakers to use empirical data in their fact-finding and decision-making is 
required, even if done while feeling and expressing emotions like anger and 
contempt.  This may be the only way evidence-based practices and policies 
that actually protect the public from sexually violent persons will be born. 
_____________________________
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i. introduction
“Four dead in Ohio.”1 This lyric, as sung by Crosby, Stills, Nash, and 

Young,  describes the infamous aftermath of a protest at Kent State University 
on May 4, 1970.2 Over one thousand students gathered to protest the Vietnam 
War.3  Students burned down the Reserve Officers’ Training Corps building 
on the campus, started bonfires in the streets of Kent, threw beer bottles at 
police cars, and threw rocks at the police.4 The National Guard was called 
in to settle events.  The confrontation between the students and the authori-
ties ended in gunfire, injuring nine students and killing four.5 The Kent State 
shootings, considered a tragedy by all accounts, exemplify the government’s 
interest in regulating speech activities on university campuses to ensure 
public order and safety, preventing these types of harrowing consequences.

However, the right to free speech must also be respected. The First 
Amendment declares, “Congress shall make no law . . . abridging the freedom 
of speech . . . or the right of the people to peaceably assemble.”6 Although the 
United States Supreme Court has never adopted a literal interpretation of the 
amendment—Congress has always been allowed to regulate certain forms of 
speech—the right has remained highly protected. 7 Moreover, the Supreme 
Court has repeatedly acknowledged the heightened import of freedom of 
speech and right to assemble on public university campuses, holding, “We 
have long recognized that, given the important purpose of public education 
and the expansive freedoms of speech and thought associated with the uni-
versity environment, universities occupy a special niche in our constitutional 
tradition,”8 and, further,  “[t]he vigilant protection of constitutional freedoms 
is nowhere more vital than in the community of American schools.”9

Thus an issue presents itself: a balance must be struck between legitimate 
government interests and highly protected and invaluable rights.10 This bal-
ance is at the heart of a free speech debate currently confronting universities 
and college campuses across the United States. According to the Foundation 
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for Individual Rights in Education,11 out of 427 universities and colleges, at 
least 251 have campus regulations that violate First Amendment rights and 
at least an additional 152 over-regulate speech.12 

Ranked one of the top ten worst campuses for speech in 2013 is the Univer-
sity of Alabama (“University”).13 The University has a permit scheme (“UA 
Permit Scheme”) that requires all students engaging in any speech activity 
on University grounds to obtain a permit.14 A permit is required regardless 
of the medium undertaken, be it leafleting or holding a rally.15 A permit is 
required regardless of how many students are undertaking the speech activ-
ity, be it one or one hundred.16 After an application for a permit is submitted, 
it takes up to ten days for the University to grant or deny the permit.17 The 
University’s stated purpose for the permit scheme is to maintain public order 
by ensuring student safety, preventing the disruption of classes, and avoiding 
conflicts between events scheduled for the same time and place.18 

Yet, the impact of the UA Permit Scheme extends beyond maintaining 
public order. In April 2013, an anti-abortion student group exhibited a display 
on University grounds.19 Two days before the display was exhibited, a pro-
choice student group found out about this scheduled exhibition and planned 
to distribute leaflets while it occurred.20 However, the pro-choice group was 
told by the University that a permit could not be granted in time.21 When 
the pro-choice group then attempted to distribute leaflets without a permit, 
the University police threatened arrest.22 Almost immediately, free speech 
groups and scholars decried the UA Permit Scheme, declaring that it impedes 
First Amendment rights.23

This article focuses on the constitutionality of permit schemes on state 
university campuses. It argues that a blanket permit scheme applying to all 
speech activities on campus, such as the UA Permit Scheme, fails to strike 
a valid balance between a university’s legitimate interests and  students’ 
protected rights. The UA Permit Scheme is significant because similar permit 
schemes permeate the landscape of higher education in the United States.24 More 
universities and colleges must change their permit policies to become consistent 
with constitutional protections.

Part II examines the first set of rules to which permit schemes are subject: 
those governing content-neutral regulations. After explaining the difference 
between content-neutral and content-based regulations, it goes on to explore 
the narrow exception whereby a content-neutral regulation is treated like a 
content-based regulation. It then demonstrates why the UA Permit Scheme 
falls within this exception. 

Part III examines the second set of rules to which permit schemes are 
subject: those governing prior restraints on speech. It describes the antago-
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nistic relationship between prior restraints and the First Amendment, and 
addresses the requirement for an initial decision deadline, including what 
length of time for a deadline is reasonable. It then analyzes how these rules 
would be applied to the UA Permit Scheme. 

Finally, based on the assessment of the UA Permit Scheme under the two 
sets of governing rules, Part IV makes two proposals to render the UA Per-
mit Scheme and those similar to it constitutional.  First, the campus permit 
schemes should expedite requests for a permit where students are engaging in 
speech activities that regard time-sensitive issues.25  Second, campus permit 
schemes should exempt individuals and small groups from the requirement 
to obtain a permit before engaging in speech activities.

ii. Content-neutral regulations of speech
A. The difference between content-neutral and content-based regulations

Speech regulations fall into two categories: content-based or content-
neutral. Content-based regulations of speech are those that limit speech 
based on its subject matter or viewpoint.26 Examples include regulations that 
prohibit hate speech,27 restrict the broadcasting of sexually explicit televi-
sion programing28 or ban access to violent video games.29 Regulations that 
restrict speech based on its content “raise the specter that the government 
may effectively drive certain ideas or viewpoints from the marketplace.”30 

Thus, content-based regulations have a high propensity to run counter to 
First Amendment policy, for “above all else, the First Amendment means that 
government has no power to restrict expression because of its message, its 
ideas, its subject matter or its content.”31 Preventing governmental restric-
tions is of utmost importance because “[t]o allow a government the choice 
of permissible subjects for public debate would be to allow the government 
control over the search for political truth.”32

Content-neutral regulations limit speech irrespective of its content, gener-
ally mandating the time, manner, or place in which speech can take place.33 

Examples include regulations that ban billboards at business locations,34 only 
allow canvassing between the hours of 9 AM and 5 PM35 or forbid leafleting 
on public streets and sidewalks.36 These types of regulations only limit the 
availability and use of particular mediums for speech, meaning that there 
should be alternate mediums which remain open for the speaker to transmit 
her message to the public.37 As such, these types of regulations are more apt 
to accord with the First Amendment prohibition against restricting specific 
messages from entering the marketplace of ideas.38

The Court has followed the general approach that regulations that more 
severely interfere with public debate and the marketplace of ideas will accord-
ingly be subject to a stricter standard of review, and, thus, a greater burden 
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will be placed on the Government to justify the regulation.39 Therefore, the 
general rule is that content-based regulations are subject to strict scrutiny 
review, while content-neutral regulations are subject to intermediate or mid-
level review.40

B. The exception, whereby a content-neutral regulation will be treated 
like a content-based regulation and subject to strict scrutiny review
1. The three required elements to trigger strict scrutiny review

In National Association for the Advancement of Colored People v. Button41 
and Brown v. Socialist Workers ‘74 Campaign Committee,42 the Court made 
an exception to the general rule and reviewed a content-neutral regulation 
under strict scrutiny.43 The Court did not explain its reasoning for the excep-
tion.44 However, in both cases, a content-neutral regulation severely burdened 
significant opportunities for political speech, with the result that certain ideas 
were restricted from reaching the marketplace of ideas.45 It is arguable, in 
light of these facts, that the level of review was heightened because in ef-
fect the regulations acted as content-based regulations by only restricting 
certain viewpoints or subjects from reaching public discourse although 
the content-neutral regulations facially applied to all speech regardless of 
content.46 Similar to the treatment of content-based regulations, subjecting 
content-neutral regulations to strict scrutiny review in this circumstance 
would ensure adherence to the First Amendment policy that the Government 
not “suppress unpopular ideas or information or . . . manipulate the public 
debate through coercion.”47 Further examination of the facts and rationale 
of Button and Brown provides insight into this exception.

In Button, Virginia law barred any organization from retaining a lawyer in 
connection with litigation to which it is was not a party or had no financial 
right or liability.48 The regulation fell under the purview of the First Amend-
ment because it precluded a form of political expression: litigation.49 Even 
though the regulation was content-neutral, in that it applied to all organiza-
tions regardless of its viewpoint or its subject matter, the Court applied strict 
scrutiny review and invalidated the regulation, as applied to the National 
Association for the Advancement of Colored People (NAACP).50 The Court 
found that even though the NAACP could still express its beliefs through 
a multitude of other forms—speeches, leafleting, picketing, publication of 
articles, or supporting political candidates—litigation was a superior form 
of expression for the NAACP.51 The Court reasoned that for the NAACP, 
litigation was the “sole practicable avenue” for a minority group to make a 
“political expression” for “equality.”52 Conversely, for the majority of the 
public who use litigation only to resolve private differences, the regulation 
would not preclude a vital form of political expression.
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In Brown, Ohio law required that every political party report the names 
and addresses of any individuals who contributed to its campaign.53 The law 
infringed on the First Amendment right to associate with a political party.54 

It was a content-neutral regulation, in that it applied to all political parties, 
regardless of their affiliation.55 In fact, six years earlier, the Court reviewed 
this exact regulation under intermediate scrutiny, as is typical for content-
neutral regulations, and upheld the regulation on its face.56 Yet, in Brown, 
the Court reviewed the regulation under strict scrutiny and invalidated it, 
as applied to the Socialist Workers Party.57 The Court reasoned that known 
membership within an unpopular political party, such as the Socialist Work-
ers Party, could subject an individual to “threats, harassment, and reprisal,” 
which would severely deter individuals from contributing to these political 
parties.58 Whereas, the Court explained, members of more generally ac-
ceptable political parties, such as Republican Party or Democratic Party, 
would not be as dissuaded from making contributions because they would 
not face the same stigma from publicly recognized affiliation.59 While those 
who espoused socialist beliefs could still communicate the tenets of social-
ism via other channels, such as anonymous publications in periodicals, the 
Court noted the special import of financial contributions to sustain political 
parties and the historical role political parties have played in contributing to 
the “free circulation of ideas” within society.60

In both Button and Brown, three key elements appear to trigger strict 
scrutiny of a content-neutral regulation.61 The first key element is that the 
regulation burdened political speech: the speech of those who advocate civil 
rights and socialism, respectively.62 Political speech is highly revered in a 
republican form of government because the free exchange of such ideas 
enables the electorate to be well informed.63 The second key element was 
that a significant opportunity for speech was severely burdened in these 
cases: speech through litigation in the first case and through association in 
the second.64 The opportunity was significant because the medium targeted 
was effective and distinct. No alternate medium could equivalently target the 
same audience and retain the same nature of the communication.65 Handing 
out a leaflet would not vindicate civil rights as litigation did, whereby all 
violators within a respective jurisdiction would be required to acknowledge 
and adhere to the message.66 Likewise, political party association is unique 
in its ability to enable participation in politics and elections. The burden 
was severe because it largely foreclosed the targeted medium from use.67 A 
seminal group that undertook civil rights litigation, the NAACP, was com-
pletely barred from doing so in all instances, save the few in which it had a 
financial right or liability.68 Economic support is vital for a political party 
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to sustain its existence.69 Severely burdening a significant opportunity for 
speech kept the message from reaching the public.70 The third key element 
was that this burden affected one group or idea far more than all others subject 
to the regulation.71 Racial minorities would be precluded from expression 
more than the majority.72 Similarly, Socialists would be dissuaded from 
association more than members of mainstream political groups.73 What is 
important is not simply that the regulation keeps messages from reaching 
the public, but that it has a disparate impact. It keeps only certain messages 
out while allowing others to come into the marketplace of ideas.74 In this 
vein, the content-neutral regulation operates like a content-based regulation 
because only certain messages are burdened.75 When taken together, these 
three elements result in the prevention of certain political ideas from reach-
ing the electorate. Such selective prevention poses a substantial risk to the 
integrity of self-government.76

2. extending the exception: Significant opportunities for speech are burdened when 
one distinct mode of speech or many indistinct modes of speech are restricted
In several cases, content-neutral regulations, which at first blush appear 

similar to Brown and Button, have been reviewed under mid-level review.77 
The regulations in these cases severely burdened a medium of political speech, 
with a disparate impact that impeded particular messages from reaching the 
public.78 In Greer v. Spock,79 a regulation banning political speech on military 
bases applied to all political candidates. However it had a disparate impact 
on “minor candidates” who did not have a campaign budget to use media 
as a platform to express their campaign messages, so they relied on more 
inexpensive mediums, such as speeches.80 Likewise, in U.S. v. O’Brien,81 a 
regulation prohibiting anyone from burning a draft card applied to anyone 
regardless of their reasons for burning draft cards. Yet it disparately impacted 
those who were against the draft, because draft supporters had no logical 
motivation to destroy their cards.82

Yet upon closer scrutiny, it is clear that reviewing these regulations under 
intermediate scrutiny was consistent with the aforementioned interpretation 
of Brown and Button. This is because even though political speech was bur-
dened and the “actual restrictive effect of the challenged law . . . [was] clearly 
disparate,” unlike Brown and Button, a significant opportunity for speech 
was not burdened because the mode of speech prohibited was indistinct.83 

“[The actual restrictive effect was] not severe, for even the disproportionately 
disadvantaged speakers . . . [could] readily shift to alternative means of expres-
sion.”84 The political candidate could still mail pamphlets to the military base, 
and the anti-draft protestor could still hold a rally to speak out against the 
draft, which allows the speakers in both cases to target the same audiences. 



155

Further, the nature of the communication remained the same, as speeches and 
pamphlets are both traditional forms of campaigning, and burning flags and 
holding rallies are both demonstrative forms of protest.  Because the speaker 
could still effectively get her message out to the public, the First Amendment 
policy concern that certain ideas may be censored was not applicable.85 In 
other words, where the regulation severely burdens an indistinct medium, 
leaving alternate mediums that can adequately transmit the message to the 
public, the Court has held that strict scrutiny will not be triggered.86

The inquiry at the heart of whether a significant opportunity for speech has 
been severely burdened appears to be: by targeting that opportunity has the 
message been prevented from reaching the public? 87 This premise naturally 
extends to include regulations that block a substantial amount of indistinct 
modes of communication.88 An example of this type of regulation would 
be a ban that applies to leafleting, speech making, and engaging in any type 
of demonstration. In this example, unlike Brown and Button, the content-
neutral regulation has not impeded speech by eliminating one distinct mode 
of communication. Rather, it has impeded speech by eliminating virtually 
all indistinct modes of communication. In either scenario, the result is the 
same: there is no alternate medium for speech, meaning that messages will 
be substantially prevented from reaching the public. Either type of content- 
neutral regulation evokes the First Amendment policy concern of censoring 
only specific ideas or viewpoints from reaching the marketplace of ideas. 
Given the similar result and policy concern, the view that significant oppor-
tunities for speech are severely burdened when one distinct mode of speech is 
targeted should be extended to also include situations in which a substantial 
amount of indistinct modes are targeted.89

3. Overcoming challenges to the exception
Two pivotal cases since Brown and Button have challenged the idea that 

disparate impact is a factor that can influence judicial review. Renton v. 
Playtime Theaters, Inc.90 involved a regulation prohibiting movie theaters 
that showed pornography within 1,000 feet of a dwelling, church, park, or 
school.91 The regulation was facially content-based, and because it only 
burdened pornographic films, as opposed to all other types of films, it clearly 
had a disparate impact.92 Yet, the Court held that the regulation was actually 
content-neutral and reviewed it under intermediate scrutiny.93 The Court’s 
reasoning was that the regulation’s justification was content-neutral because 
the regulation sought to stop the crime that is a secondary effect of movie 
theaters that show pornography, rather than wanting to stop the showing of 
pornography itself.94 Since the Court ignored the disparate impact of the 
regulation and only considered its justification in determining which level of 
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review to apply, a broad holding of this case is that a regulation’s disparate 
impact will not influence the level of judicial scrutiny to be used.95 

However, under the Button and Brown exception, it is not purported that 
a regulation’s disparate impact alone is ever sufficient to merit strict scru-
tiny.96 Rather, it is only when a regulation’s disparate impact is combined 
with a burden on political speech, and it is a severe burden to significant 
opportunities for speech, that strict scrutiny is evoked.97 The regulation in 
Renton did not burden political speech. Rather, it burdened pornography.98 
Pornography does not hold the same import for enlightening the electorate as 
political speech, meaning that there is not the same concern that its absence 
could jeopardize a republican form of government.99 Also, the regulation 
in Renton did not severely burden significant opportunities for speech. The 
regulation only banned showing pornography at movie theaters.100 This left 
many alternate mediums open to convey pornography, such as video cas-
settes, magazines, or other printed materials. These mediums were arguably 
equivalent as they were readily available to the same audience and would 
not degrade the content’s aesthetic quality.  Because two elements required 
under Button and Brown were missing, there was no First Amendment con-
cern that only certain political speech would be unable to reach the public, 
and consequently no requirement to use strict scrutiny.

Perhaps more to the point of this inquiry is Hill v. Colorado.101 Hill in-
volved a regulation prohibiting anyone from approaching within eight feet 
of a person who was within a hundred feet of a healthcare facility, without 
consent, for the purpose of “engag[ing] in oral protest, education, or coun-
seling with [that] person.”102 The Court held the regulation to be facially 
content-neutral, as it applied to all protests, education, or counseling re-
gardless of the subject or viewpoint.103 The rule was applied in the context 
of abortion clinics, and those engaging in speech activity were doing so in 
regard to abortion rights.104 Speech regarding the right to have an abortion 
falls within the purview of political speech. The regulation also disparately 
impacted those who held anti-abortion views, as they were the only ones 
accosting clinic patients.105 As a facially content-neutral regulation that had 
a disparate impact on political speech, at first glance it may appear to fall 
precisely within the scope of the Brown and Button exception. Yet, the Court 
only applied intermediate scrutiny.106

However, applying intermediate scrutiny in Hill was completely consistent 
with the Brown and Button exception. Again, there are three requisite elements 
to trigger strict scrutiny. The regulation in Hill did not merit strict scrutiny 
because it did not severely burden a significant opportunity for speech. Hill 
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prohibited only a few indistinct modes of communication—namely, the ability 
to approach someone within an eight-foot radius, within a hundred feet of a 
healthcare facility, without consent, for the specific purpose of “engag[ing] 
in oral protest, education, or counseling with [that] person.”107 This left 
many equivalent alternate mediums available that did not change the scope 
of the audience or the nature of the communication. As noted by the Court, 
the same audience of patients would be exposed to the message, but from a 
distance of eight feet away.108 Further, the nature of the conversation remained 
the same for two reasons. First, the nature of publicly protesting remained 
intact. This is because speakers could still use the same mediums, as signs 
were still held even if they were a little farther away, and messages were 
still verbalized albeit at a higher volume to be heard.109 Second, the ability 
to engage in dialogue with patients (which existed before the regulation) 
continued under the regulation. This was because a speaker who received 
consent to approach a patient confronted no restriction on the mediums of 
speech that could be used.110 The regulation only applied where the patient 
was not consenting, or “unwilling” to engage  in dialogue with the speaker.111 
Because alternate mediums were equivalent, reaching the same audience and 
preserving the nature of the communication, the First Amendment concern 
that certain political speech will be barred from public debate was absent, 
which would trigger strict scrutiny.
C. The UA Permit Scheme is a content-neutral regulation that falls within 
the exception, subjecting it to strict scrutiny

The UA Permit Scheme requires all students to register for a permit ten 
days prior to engaging in any speech activity on campus grounds.112 The 
regulation is facially content-neutral, as a permit is required for all students, 
regardless of the subject or viewpoint of their speech. The general rule would 
be to review this regulation under intermediate scrutiny. However, because 
the regulation severely burdens significant opportunities for political speech 
and only certain ideas are restricted from reaching the marketplace of ideas, 
the regulation should trigger strict scrutiny.113

1. The UA Permit Scheme burdens political speech
While the UA Permit Scheme applies to all speech in name,114 in effect, it 

especially burdens political speech. According to the University newspaper, 
“Protests and demonstrations are . . . ingrained in the history of the Univer-
sity of Alabama;” in the 1960s students regularly protested regarding racial 
equality, in the 1970s about the Vietnam War, and in the twenty-first century 
about LGBTQ rights, abortion, and the Iraq War.115 In July 2013, UA students 
threatened with arrest for leafleting were engaging in political speech about 
the right to have an abortion.116
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Historically, students on university campuses have exercised political 
speech rights throughout the United States. In the 1930s, students protested 
against war and militarism.117 In the 1960s and ’70s, students protested for 
equal rights for women and for African Americans, as well as against the 
United States’ involvement in the Vietnam War.118 In the 1980s, students 
protested against selective service registration, United States involvement 
in South America, and South African apartheid.119 Since 2000, students 
have protested for gay rights, for immigrant workers’ rights, and against 
increases in public university tuition.120 Therefore, the permit scheme en-
dangers a long-time campus tradition of political speech and free expres-
sion of dissent.

2. The UA Permit Scheme severely burdens significant opportunities for speech

The UA Permit Scheme severely burdens significant opportunities for 
speech in two ways. First, it eliminates a distinct mode of communication. 
As with Brown, the right to associate has been severely burdened. For up 
to ten days, students cannot be part of a collective demonstration, rally, or 
audience.121 They cannot take a public stand to show they are united behind 
a similar cause. Also as with Brown, a distinct medium is being closed off. 
In Brown, party membership was a distinct medium due to its historical 
importance in allowing Socialists to convey messages on a national level or 
impact political debate.122 Similarly, student protests are a distinct medium 
due to their historical importance in allowing students to convey messages 
on a national level or impact political debate. The Assistant Director of the 
Office of Student Media at the University of Alabama affirmed this value 
of group protest for students by stating that making an “impact . . . [requires] 
numbers. The truth is that three or four people won’t make a difference.”123

Indeed, the effectuation of change through group protests and demonstra-
tions undertaken by students is a theme in United States’ history. Student 
protests at the University of California at Berkeley in 1964 resulted in the 
University President being fired and contributed to the election of Ronald 
Reagan as the Governor of California.124 Student protests at Colombia in 
1968 led to a stop in federal sponsorship of Colombia to conduct classified 
weapons research.125 Student protests in 1991 against tuition increases at 
the City University of New York made national headlines.126 Also, the Sep-
tember 2013 protest at the University of Alabama, where students called for 
desegregation of sororities, made national headlines. 127 

Second, the UA Permit Scheme also eliminates a substantial amount of 
indistinct modes of communication. The UA Permit Scheme is a blanket ban 
for up to ten days on all speech activities that would require physical use of 
the University grounds.128 Any speech activity where the speaker is relay-
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ing her message in person is banned.129 An individual student cannot pass 
out leaflets, make a speech, or hold a sign.130 The ability to reach a national 
audience aside, the question becomes whether an individual student can even 
convey his ideas to fellow students.

Similar to Hill and Brown, alternate mediums for expression exist, as 
students can still post signs or publish articles in the school newspaper.131 

Where alternate mediums are available, the dispositive inquiry is whether 
they are equivalent as in Hill or not equivalent as in Button. In Hill, the Court 
held that the alternatives remaining were equivalent because the target audi-
ence—every patient—would still be exposed to the message. The speaker 
merely had to step back eight feet and either talk louder or hold a bigger 
sign.132 Further, the nature of the speech remained the same, as protest and 
dialogue could continue under the regulation. Conversely, in Button, the Court 
held the alternatives remaining were not equivalent because the scope of the 
audience was greatly reduced, as litigation was the only form of expression 
that could require acknowledgment and adherence by all civil rights viola-
tors within a given jurisdiction.133 Further, the nature of the speech that could 
occur was changed, as making speeches, handing out leaflets, or publishing 
literature does not vindicate violations of civil rights.134

Like Button and unlike Hill, the UA Permit Scheme does not leave equiva-
lent alternate mediums for expression because it changes the scope of the 
audience and the nature of the communication. First, the UA Permit Scheme 
severely limits the scope of the type of audience that can be reached. Instead 
of reaching the unaware or critics, students are now more likely to draw an 
audience of only those who already know about that subject or already adhere 
to the espoused viewpoint. This is because the scheme bans all mediums 
that include physically and pro-actively engaging with an audience, which 
enables the speaker to approach those who may not know about or agree with 
her message. Contrary to Hill, students do not have the opportunity to just 
step back eight feet and speak more loudly. Rather, the UA Permit Scheme 
only allows messages conveyed through media or writing, which are pas-
sive mediums that tend to reach voluntary audiences. If people do not know 
that an issue exists, they are less likely to seek out information regarding 
it. Additionally, people who adhere to one belief generally do not seek out 
information that criticizes their belief. These two groups of people are no 
longer as likely to be within a student’s reachable audience nor exposed to 
a student’s message.

Second, passive mediums do not create the same kinds of conversations. 
Students of the University have declared that they protest on campus to 
encourage dialogue.135 In fact, the University of Alabama itself endorses 
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the special role universities play in fostering a “robust exchange of ideas . . . 
within a diverse and inclusive learning environment.”136 Certainly, the abil-
ity to proactively engage an audience in a dialogue is indispensable to the 
exchange of diverse ideas. Passive mediums do not encourage dialogue, as 
a reader merely receives information, and does not have an easily accessible 
or ready opportunity to respond. Although the reader could respond by mak-
ing and posting his own signs or writing his own newspaper article, such a 
response requires a substantial investment of time and work. This investment 
is likely to dissuade all but the most impassioned readers from engaging in 
dialogue. Further, after a reader posts her response, she then has to wait for 
someone equally impassioned to decide to the take time and work to respond 
in writing with answers, comments, or rebuttals. Face-to-face dialogue is 
far more communicative because it does not entail an investment of much 
time or work.  

Arguably, students can still approach others on a one-on-one basis, engag-
ing in personal conversations, to actively engage an audience.137 However, 
these one-on-one encounters are hardly tantamount to a mass demonstration.  
They severely limit the number of people who can be reached, as opposed 
to handing out leaflets, participating in rallies, making speeches or holding 
signs. Having a conversation requires time, and only so many one-on-one 
conversations can occur within a day. Conversely, handing someone a leaflet 
may only take a second. A rally or group of people holding signs will expose 
a message to any number of passersby. Similarly, a speech can be heard by 
a very large audience. These mediums of speech allow a message to be con-
veyed to more people in a shorter time, enabling a message to quickly reach 
the level of public debate. Talking one-on-one to individuals dramatically 
limits the potential size of the audience that can be reached.

Further, it is insufficient that students may be able to engage in all of the 
speech activities covered by the permit scheme, so long as they do so off-
campus. The Court has repeatedly held that the unconstitutional restriction 
of speech in one location may not be justified by the ability of that speech to 
occur elsewhere.138 The combination of eliminating both a distinct mode of 
communication as well as all indistinct modes on the University campus is 
doubly crippling. For up to ten days, students are given virtually no viable 
medium to reach the public. Yet, this broad prohibition only lasts for ten 
days, which poses the question of whether it is actually a prohibition at all.

3. The UA Permit Scheme disparately impacts certain groups or ideas

It is likely that the UA Permit Scheme disparately impacts certain groups 
or ideas precisely because of the ten day waiting period. This is because for 
certain speech—speech regarding issues of continuing debate—a waiting 
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period is a delay that does not also serve as a prohibition. Issues become ones 
of ongoing debate when there is no apparent time limit on the relevancy 
of speech about these issues. Because the issues are not rendered moot by 
time, speech about the issues can have an impact regardless of when it takes 
place. Examples of these issues include abortion and the death penalty, which 
have been debated for many decades in the United States. They were issues 
ten days ago and will surely still be issues ten days from now. 

Conversely, for speech regarding issues that are time-sensitive, the wait-
ing period functions as a  prohibition rather than a mere delay. Issues are 
time-sensitive when they are only relevant within a certain time period. At 
a certain point, the issue will become moot, and speech on that issue will no 
longer have an impact or the impact will be greatly diluted. Two scenarios 
highlight this concept. First, when a speech-arousing event will take place 
in fewer than ten days—speech must take place before the event occurs to 
have impact. Speech after ten days would be irrelevant. Take, for example, 
a public notification that the University will break ground in five days to 
transform a nearby green space into a parking structure. If students want to 
build support for preserving the green space, any speech activity would need 
to take place within five days, before construction has commenced. If students 
have to wait ten days, the green space will already have been demolished. 

Second, there is the scenario in which an event takes place unexpectedly, 
and it is unknown whether the event will last for longer than ten days. Speech 
must occur before the event has ended for it to impact the event. If the event 
ends before ten days, speech to influence that event would similarly be ir-
relevant. Take, for example, a government shutdown. If students wanted to 
protest a shutdown, condemning it as a tool to change government policy, 
such speech would only be relevant while the shutdown was occurring. If 
the shutdown were to end in five days, student condemnation after the fact 
would not be nearly as relevant. The impact of the speech would be severely 
or completely diluted, as the shutdown has ceased to be part of current events, 
largely eliminating it from the news cycle or public debate. 

In these types of scenarios, a ten-day delay creates a disparate effect 
because time-sensitive issues are eliminated from the marketplace of ideas, 
while ongoing issues are allowed to remain.139 Similar to the way the 
NAACP’s political ideas were restricted in Button140 and socialist political 
ideas were restricted in Brown,141 time-sensitive political ideas are restricted 
under the UA Permit Scheme. As the UA Permit Scheme completely bans the 
ability to associate or engage in active mediums for political speech regarding 
time-sensitive issues, as opposed to issues of continuing debate, it should be 
subject to strict scrutiny in accordance with Brown and Button.
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iii. Prior restraints
A. The antagonistic relationship between prior restraints  
and the First Amendment

Prior restraints are a sub-category of regulations on speech. “[A] prior 
restraint exists when the enjoyment of protected expression is contingent 
upon the approval of government officials.”142 The requirement of a permit 
or license to engage in a speech activity, such as a protest, parade, or leaflet-
ing, is a form of prior restraint.143 Our history has long acknowledged the 
threat that prior restraints pose to free speech.144 The First Amendment was, 
in part, a reaction against licensing requirements that existed in England.145 

The centrality of prior restraints to First Amendment doctrine is evidenced by 
William Blackstone’s definition of freedom of the press, which was quoted in 
the Supreme Court’s seminal case on prior restraints, Near v. Minnesota:146 

“the liberty of the press is, indeed, essential to the nature of a free state; but 
this consists in laying no previous restraints upon publication.”147

There are two ways in which prior restraints effectuate the censorship 
that the First Amendment seeks to prohibit. First, prior restraints can result 
in government censorship of ideas because the government is in a position to 
screen or suppress ideas before they enter the public arena.148 Second, prior 
restraints can result in self-censorship because individuals are deterred from 
undertaking speech activities due to the burden and time it takes to apply for 
a permit.149 So that public discourse is not stifled by either type of censorship, 
“a free society prefers to punish the few who abuse rights of speech after 
they break the law than to throttle them and all others beforehand.”150 As a 
result, “prior restraints on speech and publication are the most serious and 
least tolerable infringement on First Amendment rights.”151 “Any system of 
prior restraints of expression comes to th[e] Court bearing a heavy presump-
tion against its constitutional validity.”152

B. Rules governing prior restraints
While prior restraints are subject to either the respective rules governing 

all content-based or content-neutral regulations of speech, because of their 
disfavor they are also subject to additional rules.153 However, the content of 
these rules is widely debated.154 Scholars in the field have commented that 
the “doctrine is a source of confusion and controversy,”155 and even that the 
“doctrine is so far removed from its historic function, so variously invoked 
and discrepantly applied, and so often deflective of sound understanding, 
that it no longer warrants use as an independent category of First Amend-
ment analysis.”156 Given the deep division among judicial circuits, a clear 
and comprehensive understanding of the rules governing waiting periods for 
prior restraints is best established by relying on Supreme Court precedent.157
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1. A permit scheme must have an initial decision deadline

Four crucial cases set the framework on whether there is a deadline 
requirement for an initial decision which grants or denies a permit.158 

Freedman v. State of Maryland 159 established three procedural safeguards 
required for prior restraints.160 “(1) [A]ny restraint prior to judicial review 
can be imposed only for a specified brief period during which the status quo 
must be maintained; (2) expeditious judicial review of that decision must 
be available; and (3) the censor must bear the burden of going to court to 
suppress the speech and must bear the burden of proof once in court.”161 

Shuttlesworth v. Birmingham162 held that permit schemes must have narrow, 
objective standards to guide the licensing authority.163 FW/PBS, Inc. v. City 
of Dallas164 required licensors to make an initial decision to grant or deny a 
permit within a specified and reasonable time period.165 Thomas v. Chicago 
Park District166 held that the Freedman procedural requirements applied 
only to content-based prior restraints, meaning that they are not required for 
content-neutral prior restraints.167

How these holdings bear on one another is of crucial importance. One 
view is that the requirement for a reasonable initial decision deadline is 
rooted in Freedman and was dismissed under Thomas. After the Court in 
Thomas held that the Freedman procedural safeguards were not required 
for content-neutral prior restraints, the 9th, 10th, and 11th Circuits held that 
included among these procedural safeguards was the FW/PBS requirement 
to have a reasonable fixed deadline for the initial decision to grant or deny  
a permit.168  However, Supreme Court precedent indicates that this is a mis-
interpretation of Freedman.169 The procedural safeguards of Freedman were 
specific and detailed, and did not reference an initial decision deadline.170 The 
Freedman safeguard most similar to such a deadline is that “any restraint 
prior to judicial review can be imposed only briefly in order to preserve the 
status quo.”171 However, this safeguard is not synonymous with a requirement 
for an initial decision deadline.172 An initial decision deadline addresses the 
time between the application for a permit and the decision to grant or deny 
that permit. Prompt judicial review addresses the time between a decision to 
deny a permit and the judicial hearing for an appeal of that decision. Further, 
in FW/PBS, the Court invalidated a license scheme, noting that it did not 
provide an initial decision deadline or an avenue for prompt judicial review.  
This confirmed that the application process and the review process are two 
separate elements.173

It is arguably a more accurate proposition that a requirement for a rea-
sonable initial decision deadline is rooted in Shuttlesworth, required under 
FW/PBS, and affirmed by Thomas. In FW/PBS, the Court explicitly stated 
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a license ordinance is required to “place limits on the time within which the 
decision-maker must issue the license.”174 In Thomas, the Court held that 
this initial decision deadline actually falls under the purview of “adequate 
standards to guide the official’s decision” that are required in Shuttlesworth,175 

signaling that it is not grounded in Freedman’s procedural safeguards. The 
Court explained that an initial decision deadline derives from Shuttlesworth 
because without it a licensing official could “favor or disfavor speech based 
on its content” by unduly delaying subjects or viewpoints that  she does not 
like.176 Speech could be delayed indefinitely177 until a message has become 
moot or until the speaker’s desire to speak dissipates. By preventing undue 
delay, the initial decision deadline ensures that the licensing official does 
not have “unduly broad discretion in determining whether to grant or deny 
a permit.”178 Then, the complete opposite of dismissing this requirement, the 
Court in Thomas conveyed an affirmation of the requirement for an initial 
decision deadline.179 After discarding the Freedman procedural safeguards 
for content-neutral permits, the Court in Thomas held that these schemes 
must still include “adequate standards to guide the official’s decision,” then 
cited the 28-day initial decision deadline as an example of such standards.180

2. The initial decision deadline must be set for a reasonable amount of time
Given that a licensor must make an initial decision to grant or deny a per-

mit within a specified and reasonable time period, the issue becomes which 
length of time is reasonable. In 2002, the Court implied an answer to this 
issue in two key cases, Thomas v. Chicago Park District181 and Watchtower 
Bible and Tract Society of N.Y. Inc. v. Vill. of Stratton.182 In these cases, the 
Court held that spontaneous speech is a right that should only be burdened in 
very limited circumstances.183 

A  permit scheme burdening this right can only 
be justified when it has a legitimate purpose, and the regulation of speech, 
in and of itself, is not a legitimate purpose.184 For a waiting period to be 
reasonable, the length of time must be required to accomplish the purposes 
of the permit scheme.185 Further, when the purposes of the permit scheme 
can be addressed by alternate means that do not delay speech, any additional 
waiting period will be deemed unreasonable and invalid.186

In Thomas, a regulation required a permit to use municipal parks for 
“large-scale events” that either included more than fifty people or used am-
plified sound.187 Applications for permits were “granted [or denied] within 
14 days, unless by written notice to the applicant . . . [the licensor] extend[ed] 
the period an additional 14 days.”188 Numerous permits had been denied.189 
The Court held that the 28-day deadline was reasonable and that the regula-
tion was valid.190 This ruling stands in contrast to the Watchtower decision, 
which involved a regulation that required a permit for individuals to hold a 
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door-to-door canvass.191 Permits were granted on the day the applications 
were submitted, approval of the permits was automatic, and no permits were 
denied.192 The Court held that the one-day deadline was unreasonable and 
that the regulation was invalid.193

Thomas and Watchtower were very similar in some ways. In both Thomas 
and Watchtower, decision-makers burdened the right to engage in spontane-
ous speech.194 Speakers were precluded from certain mediums of impromptu 
speech because they had to undergo an application process before exercising 
their speech.195 In both cases, the Court also found the permit scheme had 
legitimate purposes.196 In Thomas, the legitimate purpose was to maintain 
public order by preventing illegal or dangerous activity; preserve park fa-
cilities; verify financial accountability for any damages;  and to coordinate 
shared space.197 In Watchtower, the legitimate purposes were to prevent fraud, 
prevent crime, and protect residents’ privacy.198

Yet despite these similarities, the Court reached antipodal holdings. In 
Watchtower, the Court held that a one-day waiting period in which permits 
were automatically approved to all who applied was too burdensome to be 
valid.199 This is a stark contrast from its decision to uphold a 28-day waiting 
period in which permits may have been denied in Thomas.200 The explanation 
for this divergent treatment is seemingly derived from the reasonableness of 
the waiting period in each case. Further, a correlation is indicated between 
the size of the group being regulated and the reasonableness of the waiting 
period: larger groups justify longer waiting periods, while smaller groups 
are likely to justify no waiting period at all.

Presumably, the reason for this discrepant treatment is that speech activ-
ity undertaken by a large group presents unique risks that require time to 
be prevented.201 In Thomas, the permit scheme only applied to large-scale 
events, using the inclusion of fifty people as a factor to define “large-scale.”202

If 50 people engage in dangerous or illegal behavior, they may cause severe 
damage. Further, larger crowds, it may be argued, have a greater propensity 
to breakdown into chaos and riots. Another risk present for large groups is 
related to space. In Thomas, the space at issue was a park.203 A park is a finite 
area that can only hold a limited number of people.  If no notice were required, 
numerous large-scale events could occur on the same day, overrunning the 
park with people.204 When these risks are present, one might argue that the 
government needs time to take preventative measures. The Court’s rationale 
that permit waiting periods provide time for such preparation, and may be 
reasonable under certain circumstances, provides some kind of explanatory 
framework for the seemingly divergent rulings in Thomas and Watchtower. 
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Thomas illustrates this contention, as accomplishing the proffered govern-
ment interests would require time.  It would take time to investigate whether 
the demonstrating group planned to engage in dangerous or illegal behavior, 
undertake proper precautions to protect park facilities, and verify that some-
one would be financially accountable if there were damages.205 By having 
advance notice, the municipality could also coordinate use among large-scale 
events.206 Therefore, the Court upheld the permit scheme because it was 
feasible that 28 days were required to undertake the preventative measure 
to avoid these risks. 207 

Logically, the risks present with large group activities are de minimus or 
non-existent when the same activities are undertaken by individuals or small 
groups.208 In Watchtower, the permit scheme applied to individuals and small 
groups.209 If only five people engage in the exact same dangerous or illegal 
behavior, much less damage would be caused simply based on available 
manpower. Small-group demonstrations are far less likely to degenerate 
into riots. Also, individuals and small groups do not take up as much space 
as large groups and therefore are less apt to overcrowd an area. For these 
reasons, not as much time is necessary for investigating and preparing for 
potential damage or for coordinating the usage of space. Further, the risk 
of these consequences is so slight that it likely does not justify any waiting 
period at all.210

Furthermore, those purposes for permit schemes that are legitimate in 
relation to small groups tend to not intrinsically require time to be accom-
plished. In other words, the waiting period provided by a permit scheme is 
only one of numerous means to achieve such purposes. This concept was 
conveyed in Watchtower, in which the Court held that the permit’s purposes 
to prevent fraud and protect the residents’ privacy could be achieved through 
the permit scheme.211 Yet the Court reasoned that these valid purposes could 
also be accomplished by alternate means that were less burdensome on the 
speakers’ First Amendment right to spontaneous speech.212 Fraud could be 
prevented by requiring only commercial solicitors to attain a permit,213 and 
privacy could be preserved by having residents post a sign that said “no so-
liciting.”214 Because a one-day waiting period was not required to accomplish 
the purposes of the permit scheme,  it was found unreasonable and invalid.215

C. Review of the UA Permit Scheme’s initial decision deadline
The UA Permit Scheme requires that an initial decision to grant or deny a 

permit be made within ten days after an application  is submitted.216 This ten 
day waiting period burdens the right to engage in spontaneous speech. The 
University of Alabama has stated that the purpose of the permit scheme is to 
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maintain public order by ensuring student safety, avoid conflicts between 
events scheduled for the same time and place, and prevent the disruption 
of classes.217 These purposes would likely be upheld as legitimate, as the 
Court in Thomas found that maintaining public order is a legitimate purpose 
for a permit scheme.218 For the ten day waiting period to be found reason-
able, ten days must be required to maintain public order on the University 
campus. Further, if public order can be maintained through alternate means 
that would not require a delay to speech, the ten day waiting period would 
likely be held as unreasonable and thus, invalid. Because of the correlation 
between the size of the group under regulation and the reasonableness of 
the waiting period, the Court would likely reach a different holding for the 
regulation as applied to small groups versus large groups.219

1. Courts would likely rule that ten days is a reasonable and valid deadline 
for large groups

While frustrating to advocates of free and spontaneous expression, the ten 
day waiting period would likely be held reasonable and valid for large groups. 
This is because the waiting period arguably accomplishes the goal of keeping 
students on campus safe. Because large groups present the unique risks, as 
compared to small groups, of causing a severe damage or turning into a riot, 
courts would likely recognize them as a potential threat to student safety. As 
with Thomas, the permit provides time for the University to take preventa-
tive measures to avoid these risks. For example, the University has time to 
set up a designated perimeter for the event or coordinate security, thereby 
ensuring greater student safety. Further, scheduling security or constructing 
a perimeter would likely take a few days, which might theoretically justify 
the ten day waiting period. Also as with Thomas, since this time to prepare 
can only be attained through the waiting period, a less restrictive alternative 
would not accomplish the University’s purpose of maintaining student safety.  

The waiting period also accomplishes the goals of preventing scheduling 
conflicts between events and the disruption of classes. Like the park in Thomas, 
a campus is a finite area and cannot hold numerous large groups without being 
overrun. The permit provides time for the University to check an event schedule 
to verify that no large events are scheduled concurrently with one another. 
Also, groups comprised of many people are comprised of many audible 
voices, meaning that they can generate noise that may disrupt classes. The 
permit scheme provides time to check class schedules to verify that  large 
events are not scheduled near classes in session. Taking the time to verify 
schedules would accomplish both goals of avoiding time conflicts between 
events and avoiding class disruption. Courts may find the argument that class 
schedules are established far in advance, and accessing a schedule of events 
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only take a few minutes, compelling in such a way that the ten-day waiting 
period seems largely unnecessary and unjustified in regard to realistically 
accomplishing these two latter goals.220 However, based on the Supreme 
Court’s permissiveness in the case law, it is likely that UA’s ten-day waiting 
period would nonetheless be upheld as a reasonable means of achieving the 
legitimate goal of ensuring student safety during large group events.  

2. Ten days is an unreasonable and invalid deadline for  
individuals and small groups

In turn, the ten-day waiting period would likely be held to be unreason-
able and invalid as applied to individuals and small groups. Small groups are 
not as likely to cause a severe damage or to turn into a riot, so there is little 
threat posed to student safety, obviating any need on the University’s part to 
take preventative measures.  Small groups do not require large amounts of 
space, meaning that the University grounds can accommodate many small 
groups at once. Accordingly, the University does not need to verify that 
events are not scheduled concurrently. Small groups also do not have the 
same propensity to be loud and disrupt a class, so the University should not 
need to verify that events are not scheduled near classes in session. Simply 
stated, a few students leafleting do not pose a risk of jeopardizing anyone’s 
safety, disrupting classes, or requiring coordination for the use of space. 
Making a pamphleteer wait ten days will not accomplish any of UA’s prof-
fered goals because there is no relationship between speech activity and the 
purposes of UA’s Permit Scheme. As with Watchtower, because no length 
of time is required to accomplish the stated purposes, any length of time is 
unreasonable for a waiting period.

iV. Amending the UA permit scheme to comply with the First Amendment
After the University of Alabama threatened students with arrest for under-

taking speech activity without a permit, many decried the violation of First 
Amendment rights.221 The University was forewarned that a lawsuit would 
be forthcoming if changes were not made.222 Soon thereafter, the University 
amended the UA Permit Scheme.223 The amendment provided:

If an Event is spontaneous, such that it is occasioned by news or issues coming 
into public knowledge within the preceding two (2) calendar days, an expe-
dited request for a. . . [permit] may be made. . . In such event, the University 
will attempt to accommodate and provide access. . . within twenty-four hours, 
to an area of the [University] Grounds which is available and which does not 
interfere with regular academic programs or scheduled events and programs.224

This policy amendment avoids disparate impact, as suggested in the previ-
ous scenario, because an expedited application process allows time-sensitive 
speech to reach the marketplace of ideas.225 Without a disparate impact, 
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strict scrutiny cannot be triggered under the Button and Brown rule.226 As a 
result, the UA Permit Scheme no longer risks being subject to strict scrutiny, 
a veritable death sentence for regulations on high-value speech.227

However, the UA Permit Scheme still requires a permit for speech activities 
undertaken by individuals and small groups. It is likely that the waiting period 
is unreasonable and the permit scheme is invalid, as applied to individuals and 
small groups because  a waiting period is not required to accomplish the UA 
Permit Scheme’s purposes.228 To comply with the rules set forth in Thomas 
and Watchtower,  the UA Permit Scheme should, at a minimum, only require 
permits for large  groups undertaking speech activities. 229 Individuals and 
small groups should be allowed to engage in spontaneous speech without 
being required to ask the University for permission.230

V. Conclusion
A blanket requirement for all students to obtain a permit for speech ac-

tivities undertaken on public college and university campuses is unlikely to 
pass constitutional muster. Such permit schemes should expedite applications 
for speech activities regarding time-sensitive issues and allow an exemption 
for speech activities by small groups and individuals. By implementing the 
aforementioned changes, a more equitable balance will be struck, so that a 
students’ highly protected right to engage in free speech is not sacrificed in 
the name of  a university’s interest in maintaining public order. Hopefully, 
as more colleges and universities are encouraged to examine their permit 
schemes, they will narrowly tailor their regulations to conform with Supreme 
Court precedents. These precedents preserve some fundamental aspects of 
First Amendment expression rights. By drastically shrinking their regulatory 
schemes, institutions will not only avoid legal challenges, but preserve the 
legacy of student protest in the twenty-first century.
___________________________________
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make a public speech to enlist support for a lawful movement is quite incompatible with 
the requirements of the First Amendment.” Id.
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BOOk ReVieW:  HArd MeASureS

Jose Rodriguez, Jr. with Bill Barlow, Hard Measures: How Aggressive 
CIA Actions after 9/11 Saved American Lives, new york, Threshold 
editions, 2012, 288 pp.   

Can we cozy up to evil without becoming tarnished ourselves? Is there 
value in Lucifer’s perspective?1 Should we study books that defend heinous 
practices? Such as Battle of Casbah: Terrorism and Counter-Terrorism in 
Algeria, 1955-57 2 in which French General Paul Aussaresses describes how 
he “cold-bloodedly tortured and summarily executed dozens of prisoners.”3 
What, if anything, can we learn from full-throated defenses of torture? 

Most pressingly, what about the euphemistically dubbed “enhanced inter-
rogation techniques” used to interrogate prisoners in America’s 21st century 
war against terror? Methods explicitly designed to deceive, hiding in offshore 
gulags, while evading the legal and moral consequences of their rightful 
name – torture. Ought we to understand that perspective? 

Hard Measures, Jose Rodriguez, Jr.’s publicity-seeking apologia, describes 
his meteoric rise within the CIA4 and then attacks any who dare criticize his 
or the agency’s actions—particularly with respect to harsh interrogations, 
renditions, black-site prisons, and Guantanamo Bay. Because this constitutes 
the majority of the book, the reader must plow through much self-serving, 
cliché-ridden special pleading, without literary or historical value. Notwith-
standing, I recommend it.  

Hard Measures strives to prove three related, dubious and morally rep-
rehensible points: 

1. The CIA’s use of waterboarding and other harsh interrogation measures 
does not constitute torture;

2. These harsh measures (what the rest of us call torture) works; and
3. Harsh interrogation methods—or even more euphemistically, enhanced 

interrogation methods—are therefore justifiable in the U.S. war on terror.  
On the brutality of waterboarding, recall the late Christopher Hitchens, 

who pivoted from progressive writing for The Nation to unreserved en-
dorsement of the neoliberal pro-war perspective on the invasion of Iraq 
and unqualified denial that the U.S. committed human rights violations or 

__________________________
Alan W. Clarke is a Professor of Integrated Studies at Utah Valley University and a 
Contributing Editor at National Lawyers Guild Review.”
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anything approaching torture. He resisted calling waterboarding, or any other 
harsh interrogation methods, “torture.” A reader challenged him to undergo 
waterboarding. To his credit, he accepted; his road to Damascus conversion 
followed.5 A chastened Hitchens wrote in Vanity Fair, 6 

You may have read by now the official lie about this treatment, which is that 
it ‘simulates’ the feeling of drowning. This is not the case. You feel that you 
are drowning because you are drowning—or, rather, being drowned, albeit 
slowly and under controlled conditions and at the mercy (or otherwise) of 
those who are applying the pressure. 

He continued,  
The interrogators would hardly have had time to ask me any questions, and 
I knew that I would quite readily have agreed to supply any answer . . . . As 
if detecting my misery and shame, one of my interrogators comfortingly 
said, ‘Any time is a long time when you’re breathing water.’ 

Hitchens concluded,
I apply the Abraham Lincoln test for moral casuistry: ‘If slavery is not 
wrong, nothing is wrong.’ Well, then, if waterboarding does not constitute 
torture, then there is no such thing as torture. 

This is not the place to canvass the torturous, painful and debilitating ef-
fects of waterboarding and other so-called “torture lite” techniques,7 or the 
empirical evidence that torture rarely, if ever, works8 and it will not reassert 
the moral and legal reasons why a nation should not travel this path9 (a path 
opposed by many of Rodriguez’s CIA colleagues).10 Many in the CIA dispute 
torture’s claimed effectiveness (or “harsh measures” as Rodriguez prefers to 
characterize it).11 Moreover, even Rodriguez—contrary to the assertions made 
in this book12—now admits under journalistic pressure, “that he doesn’t know 
if the techniques prevented any acts of terrorism”13 and he further concedes, 
again contrary to his book, “that he destroyed the video tapes [documenting 
CIA waterboarding] to protect himself and his colleagues.”14

Waterboarding remains illegal under international law15 and was con-
sistently prosecuted as torture by the U.S. prior to the Bush administration 
both as a war crime and as a matter of domestic law.16 Notwithstanding, 
Rodriguez, a University of Florida law school graduate, peddles the notion 
that waterboarding is alchemically transmuted into non-torture by way of 
Bush administration Justice Department Office of Legal Counsel opinions,17 
and by supposed limitations on how it is accomplished.18 Many of the other 
harsh techniques, some of which continue to be used by U.S. forces, con-
stitute torture.19 

Claims by Rodriguez and others that the U.S. does not torture appear 
risible given what we now know about the intellectual bankruptcy of those 
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OLC opinions,20 the practices to which they led, and the disastrous effect 
that harsh interrogations ultimately have had on prosecuting legitimate terror 
cases.21 The contention that the controlled drowning and reviving of a prisoner 
constitutes an acceptable interrogation practice, so palpably fails the blush 
test of plausibility that nothing further need be said on the topic. The same 
can be said of the other harsh interrogation practices Rodriguez so ardently 
defends. As a result, this review will only address two further matters:

1. Why should anyone suffer through this odious book?
2. How are we, who lack insider knowledge, to assess the claim that torture 

works?
The first question requires one to merely endure; a distasteful project, but 

not otherwise harmful, and little enough to ask anyone of ordinary integrity. 
The subject’s temporal propinquity—U.S. government officers, and others 
working at their behest, in the near past torturing people deemed terror-
ists on our presumed behalf, in our putative interest, and for our supposed 
safety—ought to dismay all but the irredeemably calloused. “We have met 
the enemy and he is us”22 looms large, close and emotionally threatening; 
our complicity plainly, if inferentially, revealed. However, the contention 
that one should avoid a jeremiad endorsing abusive, painful interrogation 
methods simply because it unsettles a complacent, soporific slumber is no 
argument worth considering. On the contrary, the profound discomfort this 
book provokes makes the exertion all the more worthwhile. As with bitter 
medicine, it feels better when done.

Just as it was important for us to understand Paul Aussaresses’ perspective, 
it is important for us to understand how a company man thinks. Stanford 
psychologist, Phillip Zimbardo, has spent a lifetime studying the situations 
that lead human beings to systematize the abuse of others. He encourages 
understanding of what he calls the Lucifer Effect,23 at least in part, to grasp 
how one might learn to resist the pressure to engage in abuse. Zimbardo 
insists that we must comprehend to have the ability to critically evaluate 
organizations that regularize, bureaucratize and encourage obedience to 
abusive authority. He writes that everyone has the “potential for engaging in 
evil deeds despite their generally moral upbringing and pro-social life style, 
like Adolf Eichmann.”24 Similarly, “any of us may come to act heroically 
by being ready to do the good thing, to help others in need when situational 
demands give us that rare opportunity.”25 Zimbardo’s challenge is for one to 
develop sufficient reasoning skills that at a pivotal moment of challenge, one 
chooses justice over injustice; that one chooses to resist abusive authority 
rather than either to enlist as an active participant or to choose willful, blind 
complicity. Seen in this light, Rodriguez’s book can become indispensable 
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to our moral health. Far from leaving us tarnished by our brush with evil, 
we can use his account to learn so that in that rare moment of challenge we 
take a “heroic stand against unjust authority.”26 

We cannot fully understand those impoverished Huguenots of Le Cham-
bon sur Lignon who spirited over 6,000 Jews to Switzerland and safety 
during WWII without also comprehending the Nazi evil they faced and 
circumvented. Similarly, we cannot understand Henri Alleg’s resistance to 
the French forces in Algeria, and the resistance’s ultimate triumph, without 
understanding those responsible for his torture,27 as well as the torture and 
murder of thousands of other Algerians.

Jose Rodriguez minimizes, evades and defends American torture. Hard 
Measures is his Sisyphean undertaking to explain, absolve and vindicate. Our 
moral education must include his perspective, as well as the defenses asserted 
by the major war criminals before the International Military Commission at 
Nuremberg, the defenses of those prosecuted by the International Criminal 
Tribunal for Yugoslavia, the International Criminal Tribunal for Rwanda, 
and the new International Criminal Court. We repeat “never again” and yet 
atrocities recur, again and again and again.28 

Moreover, this is manifestly not a problem perpetrated solely by authori-
tarian regimes. Human rights abuses persist, albeit more securely hidden, 
within liberal democracies such as the United States, Britain, and France. An 
important moral challenge, for those living in democracies that have commit-
ted systematic human rights abuses, is to understand the dynamic involved, 
and then to actively resist it. Sitting idly by saying “I did not know” slips all 
too easily into moral evasion. We ought not, from the comfort of an armchair, 
criticize authoritarian human rights abusers, such as Syria’s Bashar al-Assad 
or Sudan’s Omar al-Basir, without at least gazing into our own backyard. If 
we wish to maintain a modicum of integrity we must not ignore those who 
commit and defend human rights abuses on our behalf.

How then are we to evaluate Rodriguez’s insider claim that torture worked 
to save lives of Americans after 9/11? The CIA destroyed the videotapes of 
prisoner waterboarding. According to Rodriguez, he ordered their destruc-
tion, against the advice of virtually every higher authority in government that 
was consulted,29 to protect vulnerable CIA officers against whom terrorists 
might retaliate.30 

In any event, much of the evidence upon which he predicates his claims 
remains, and will likely continue to remain, classified for the foreseeable 
future. Must we accept Rodriguez at his word that torture saved American 
lives? One of his former colleagues demolishes the argument that the tape 
destruction was benign:



184   national lawyers guild review 

In November 2005, Rodriguez, who was a classmate of mine at CIA, ordered 
on his own authority and contrary to Agency general counsel advice the 
destruction of  92 videotapes that recorded interrogation sessions in a secret 
prison in Thailand. This was done, he says, to protect the identities of CIA 
interrogators from possible reprisals by terrorists, not to cover-up waterboard-
ing being used to obtain information, a procedure he claims was both an ac-
ceptable interrogation technique and one that was subject to  congressional 
oversight before it was employed. He does not explain exactly how terrorists 
could obtain the tapes or be able to make identifications from them; perhaps 
the idea is that someday the recordings might leak to the public. Whatever its 
plausibility, or lack thereof, his argument might just as well be a deliberate 
deception if the primary purpose of his actions was to eliminate evidence of 
what many would consider a war crime. I leave it up to the reader to decide 
what explanation is most likely.31

This statement shreds Rodriguez’s benign explanation and removes any 
claim of vestigial credibility to the destruction of the videotapes. This in turn 
undermines his other claim that his and the CIA’s methods worked. However, 
others inside the government claim that those harsh interrogation methods 
worked32 (again, procedures that include torture to Christopher Hitchens 
and most everyone else). Thus, the “torture sometimes works” contention 
must be directly rebutted. How then do we assess the insider’s claim on this 
point? What of the assertion that we should believe the insider because he 
or she has direct access to, and has seen and carefully evaluated, classified 
evidence that we may never see? 

There is voluminous evidence that torture does not as a general matter 
work well,33 and that should by itself promote skepticism of the claim that 
“harsh measures,” (or whatever else one might wish to call it) worked post-
9/11 for the CIA. Moreover, there is abundant evidence that torture and 
so-called “torture lite” lead to disastrous mistakes, such as al-Libi’s now 
infamous claim under torture that Iraq was training al Qaeda in the use of 
weapons of mass destruction—a claim that arguably provided the pretext 
for the ill-advised and illegal war on Iraq.34 

Could there be exceptions? We do, not, in this instance, have the direct 
evidence. Because of the government’s penchant for classifying anything 
remotely embarrassing to it, we are unlikely to soon uncover this evidence. 
The fact that other equally well-placed CIA officers, as well as former FBI 
agents, dispute Rodriguez’s account and tell us that it did not work provokes 
skepticism, but does not fully decide the point. 

There is, however, one more narrowly focused bit of evidence to further 
guide our skepticism—past instances where the government and its apolo-
gists claimed torture worked35 Historian Alfred W. McCoy disputes these 
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accounts, and argues that torture advocates misrepresent the facts. One case 
cited where torture was allegedly effective revolved around the torture of an 
alleged terrorist in the Philippines. Police secured information that suppos-
edly prevented an airliner from being blown up. McCoy reports, however, 
that the police got “all the important information . . . in the first few minutes, 
when they seized [the terrorist’s] laptop . . . . Most of the supposed details 
gained from the sixty-seven days of torture that followed were . . . police 
fabrications that [the terrorist] mimed to end the pain.”36 It bears repeat-
ing that the scholar Darius Rejali, who conducted the most thorough and 
comprehensive review of the history of the use of torture and other harsh 
interrogation techniques by both democracies and dictatorships, questions 
whether torture ever works.37 Therefore, the strongest case demonstrating 
that torture has worked has been debunked.38 

None of this proves conclusively that torture never works; indeed, it may 
be that in isolated instances it has provided useful information. What this does 
tell us, however, is that we should not just be skeptical, but perhaps massively 
dubious about contested insider claims that EIT’s or “harsh measures” or 
torture provided useful and actionable information in the post-9/11 war on 
terror. The burden must be on the insider to provide independently verifiable 
evidence. Absent such, the public can and should conclude the evidence 
withheld simply protects officials against embarrassment and potential war 
crimes; as has happened in the past, what is hidden is not a state secret but 
incompetence, bungling and perfidy.39

This review has avoided broader, non-instrumental arguments against 
torture, and inhumane, abusive treatment. Rodriguez barely mentions the 
topic and then only to cavalierly dismiss it. Such conceptions of morality 
do not directly confront his thesis. Taking Hard Measures on its own terms 
generates sufficient incredulity; there is thus no need to detour into deonto-
logical critiques. Books like this serve to sharpen our critical reasoning skills 
and arm the discerning reader to view with enormous suspicion claims of 
supposed existential crisis leading to calls for surrender to abusive authority. 

You may need to flog yourself to do so; however, I strongly recommend 
going to the library to check this book out. If it is not on your local library’s 
shelves, try interlibrary loan. If that fails, call me—you may have my copy.
__________________________
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for an income tax deduction the year you make the gift.

Do you value the work that the National Lawyers Guild does?
Has a Guild attorney helped you or someone you know?

Please reach out and help the Guild continue its work 
—work it has been doing for over 65 years and,  

with your support, will continue doing.
As long as we are needed, we will be there.
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